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In What Manner and to What Extent Does Cost of 
Service Play a Material Role in Rate and 
Other Matters Before the Interstate 

Commerce Commission? 


On the afternoon of May 18, 1956, a Group Discussion was held in 
the Bellevue-Stratford Hotel, Philadelphia dealing with the role of 
“Costs’’ in matters coming before the Interstate Commerce Commission. 

Honorable Rupert L. Murphy, member of the Interstate Commerce 
Commission, was the Group Leader. The others who participated in the 
discussion were: Howard Hosmer, Examiner, Bureau of Formal Cases, 
Interstate Commerce Commission; Stephen A. Aplin, Assistant Chief 
Examiner, Bureau of Formal Cases, Interstate Commerce Commission ; 
Samuel A. Towne, Chief, Cost Section, Bureau of Accounts, Interstate 
Commerce Commission; Ford K. Edwards, formerly Director of the 
Bureau of Coal Economics, National Coal Association, Washington, 
D. C. and E. C. Poole, Manager, Bureau of Transportation Research, 
Southern Pacific Company, San Francisco, California. 

The remarks of each of the gentlemen listed above will be included 
in the order in which they were presented. Following each person’s 
dissertation, questions and answers were forthcoming from the floor of 
the convention. These questions and answers will be inserted imme- 
diately following each participant’s remarks. 


Chairman Rupert L. Murphy: Ladies and Gentlemen, it is, indeed, 
a pleasure to have the privilege of being with you and taking a part 
in the program. 

The group discussion for this afternoon is entitled, ‘‘In What Man- 
ner and to What Extent does Cost of Service Play a Material Role in 
Rate and Other Matters Before the Commission?’’ As each of you well 
know, cost has and will continue to play a most important part in 
matters concerning rates and other services coming before the Commis- 
sion. As transportation systems have developed, the importance of cost 
has likewise increased and will continue to do so. 

The subject has been divided into five topics that will be discussed 
by the five gentlemen constituting the panel, the first being ‘‘ An Exami- 
ner Weighs Costs in Rate Adjustment Proceedings’’; second, ‘‘An 
Examiner Weighs Costs in Inter-Agency Competitive Matters’’; third, 
“The Cost Section Weighs Cost v. Value of Service Factors in Rate- 
making’’; and fourth, ‘‘The Shipper Views the Application of Costs in 
Rate-making’’; and fifth, ‘‘The Carriers’ Use of Costs.’’ 

In looking over the array of talent among the five men that compose 
this panel, I am, myself, looking for an education this afternoon and I 
am sure that is true of those of you who are in attendance. 

Without impinging further on the time of the speakers, I deem it 
a great honor and privilege to introduce to you, or rather present to you, 


May It Egan Meeting, Hotel Bellevue-Stratford, Philadelphia, Pennsylvania, 
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Examiner Howard Hosmer, Bureau of Formal Cases of the Interstat, 
Commerce Commission. Mr. Hosmer! 


Mr. Howard Hosmer: Thank you, Mr. Commissioner. Mr. Pregj. 
dent, may I say before I start my prepared speech that I particularly 
appreciate the honor of appearing on this program so early in your ad. 
ministration. Those of us who have known you for many years as a 
distinguished practitioner, always fair and courteous, wish for you a 
very successful year in your present capacity, and you have our good 
wishes, I know. 


AN EXAMINER WEIGHS COSTS IN RATE ADJUSTMENT PROCEEDINGS 
By Howarp Hosmer, Examiner, 


Interstate Commerce Commission 


I appreciate the compliment of being invited to participate in this 
discussion particularly with such a flattering title for my remarks. Prae. 
titioners sometimes intimate that Examiners are so unfamiliar with the 
seales of justice as to be unable to weigh evidence or anything else, and 
I have never enjoyed any immunity from such thrusts. In fact, I well 
remember a mild reproof which I once received from Joseph B. Eastman, 
no less, for whom I was then working, in connection with this very 
subject. 

At that time, 25 or 30 years ago, it was rather fashionable to take a 
dim view of cost evidence. Examiners, myself included, and others at 
the I. C. C. were among the skeptics but not Mr. Eastman and he said 
to me one day after reading a report in which I had undertaken to de- 
molish some cost evidence: ‘‘Maybe you could find some good in a cost 
study, if you were to try, instead of only showing up its weaknesses.” 
Of course Mr. Eastman was right, as he usually was, and he later had 
much to do with making the transportation world safe for the cost 
experts. 

The quest for usable information concerning transportation costs 
goes a long way back in history—beyond 1887. There has always been 
a persistent belief in the popular mind as well as that of the expert that 
at least to some extent rates should reflect costs. This was evidenced by 
the early appearance of the long-and-short-haul principle and also the 
distance scale. Since the beginning of rate hearings the records often 
have contained considerable amounts of technical evidence descriptive of 
physical conditions affecting cost of service but not susceptible of sta- 
tistical appraisal. 

For an early example, in 1882 the eastern railroads were struggling 
with the eternal problem of port differentials. A committee of three 
arbitrators, including Thomas M. Cooley, called the Advisory Commis- 
sion, held hearings somewhat like those with which we are now familiar. 
The spokesmen for the rival ports had much to say about grades and 
curves on the railroad lines which followed the New York rivers or 
crossed the Pennsylvania mountains. In its report, probably written by 
Judge Cooley, the Advisory Commission said: 
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Our attention was not directed to official reports or figures, 
where or by which the actual cost was set forth, but rather to the 
topographical features of the country. But these railroad compa- 
nies, unfortunately, have as yet agreed upon no uniform method of 
keeping accounts, whereby they may determine, by the same stand- 
ards, the actual outlay of the roads in moving their freights. It 
would seem that there ought to be no differences in this particular ; 
but the official reports sometimes disclose on examination that the 
diversities are very considerable, and are not infrequently met with 
in the accounts of the same company. 


More than fifty years later in 1934 Commissioner Eastman voiced 
the same thought in a divisions case (203 I. C. C. 299, 335) : 


The record is huge and is filled with a vast amount of minutely 
detailed evidence describing physical conditions, * * * which it is 
alleged, must add largely to cost of service. But no satisfactory 
accounting records have been produced which make it possible to 
translate this mass of detail into terms of cost of service stated in 
dollars and cents. 


In the past twenty years, however, some acceptable accounting 
methods have been developed, and I shall take time to mention some of 
the men who were responsible for that progress. When I came to the 
Commission the Coverston-Saur formula for determining terminal costs 
had been worked out by two eastern railroad men, but that was about 
all there was. It is interesting that the later basic research was done 
not in the conservative East or South but in California, where the 
pioneering tradition has persisted longer than it has in other sections. 
(Fortunately this took place not in the Hollywood atmosphere of 
southern California but in the more temperate bay climate of San Fran- 
cisco). The outstanding pioneer was Professor Clarence E. Day of the 
Southern Pacific and the University of California. One of his disciples, 
Arthur White, was brought to Washington by Mr. Eastman only to have 
his promising career ended by an untimely death. To Mr. White we 
are indebted for importing another Californian, Ford K. Edwards, here 
beside me, whose attainments are well-known to you of course. Mr. 
Poole, still another Californian also on this panel, I trust, is keeping 
alive the pioneering tradition. As an Examiner I am glad to acknowl- 
edge the distinguished contributions of these men. 

The short time available does not permit even a hasty classification 
of the kinds of rate cases in which cost evidence is appropriate. You 
practitioners are as well as, or better, informed on that point than I am. 
I venture the opinion that the extent to which cost evidence may be put 
to good use in our rate cases depends in large degree on the ability of 
practitioners and Examiners to handle such evidence skillfully and con- 
scientiously. That is as near as I can come to answering our question. 

The increased emphasis on costs first noticeable about ten or fifteen 
years ago, I believe, met a somewhat hostile attitude on the part of 
Examiners. Up to that time perhaps we had felt able to solve rate prob- 
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lems mainly by use of our grade-school knowledge of geography. Now 
we had to use arithmetic. (I saw a statement recently that Americans 
hate arithmetic, and that was true even before we had high income taxes 
and problems like those mentioned by Judge Goodrich). So it seemed 
to me at that time that some Examiners were inclined to pass the buck 
to the Commission’s Cost Finding Section. 

That tendency, I believe, has disappeared. Perhaps the Administra. 
tive Procedure Act helped to bring about the change. We examiners now 
realize that we must comprehend the nature and significance of all evi- 
dence before us no matter how technical it may be. However, we may 
properly rely on the Cost Finding Section for consultation and advice. 
Under Mr. Towne’s wise leadership the men in that section fully under. 
stand the cooperative relation between their functions and those of 
Examiners. I hope the time may never come when extreme insistence 
on the independence of Hearing Officers may interfere with this eo- 
operation. 

There is no doubt that cost evidence increases the complexity of rate 
cases and adds to the difficulty of report writing. Practitioners can be 
very helpful if they insist that their cost witnesses testify as clearly and 
as accurately as possible. Occasionally it may be necessary to remind 
the witnesses that their oath requires them to tell not merely the truth 
but ‘‘the whole truth.’’ In this remark I mean no slur on the cost ex- 
perts. Those whom I know are men of intelligence and integrity, but it 
may be that with the greater reliance on costs a kind of new profession 
embracing the cost experts is developing. If so, there should be a full 
understanding of the fact that its functions have to do with a process 
primarily intended to promote the public interest. 

A question pertinent to the present discussion is whether the Inter- 
state Commerce Act should be amended so as specifically to require con- 
sideration of cost evidence in certain types of rate cases. This is not a 
new question. It was receiving attention in 1939 when the Transporta- 
tion Act of 1940 was in the Congressional incubator. The underlying 
bills passed by the Senate and the House each contained the following 
sentence as part of the rate-making rule in Section 15a: 


In order that the public at large may enjoy the benefit and 
economy afforded by each type of transportation, the Commission 
shall permit each type of carrier or carriers to reduce rates so long 
as such rates maintain a compensatory return to the carrier or 
carriers after taking into consideration overhead and all other ele- 
ments entering into the cost to the carrier or carriers for the service 
rendered. 


In looking back over the past fifteen years it is interesting to specu- 
late on what effect these words would have had if they had been enacted 
into law. Mr. Eastman as Chairman of the Commission’s Legislative 
Committee was instrumental in persuading the committee of conference 
to discard this sentence. 

Now we have a somewhat comparable situation arising from the 
Cabinet Committee’s report. The Committee says it ‘‘believes that rates 
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are unreasonably low when not compensatory, i.e., when they fail to 
cover the direct ascertainable cost of producing the service to which the 
rates apply.’’ The intended meaning is far from clear, and the passage 
is not to be found in the accompanying bill, S. 1920. However, it is 
proposed in the bill to provide that in determining maximum rates ‘‘the 
Commission shall not require such charges to be reduced below the full 
eost of performing the services to which they apply, exclusive of losses 
in other services.’’ You practitioners and everyone else interested in 
transportation may well give thought to what this provision means and 
whether the effect of its enactment would be desirable. 

This concludes my statement, and as you practitioners say, ‘‘the 
witness is tendered for cross-examination,’’ if any. But please re- 


member the rule that questions must be germane to the testimony on 
direct. Thank you. 


Chairman Murphy: Thank you, Mr. Hosmer. Gentlemen, we will 


have approximately a ten-minute period during which you can submit 
questions to Mr. Hosmer. 


Mr. Hosmer did a swell job. Apparently there are no questions. 





The next speaker is Mr. Stephen A. Aplin, who is Assistant Chief 
Examiner, Bureau of Formal Cases of the Interstate Commerce Com- 
mission. 

AN EXAMINER WEIGHS COSTS IN INTER-AGENCY COMPETITIVE MATTERS * 
By SrepHen A. Apuin, Assistant Chief Examiner 
Interstate Commerce Commission 


Costs of operation have become a very important consideration in 
the determination of reasonable rates, especially since the advent of 
motor carrier regulation. I don’t recall, say twenty-five years ago, that 
we dealt very much with costs except in general revenue cases. Today 
in the regulation of motor carrier rates costs are predominant in the 
decision of the case. In fact, most decisions turn on the issue as to 
whether or not the rates under investigation are reasonably compen- 
satory. Occasionally the decision is based on rate comparisons or com- 
petitive necessity but usually the compensatory character of the rates is 
the determining factor. It is likewise true that the Commission’s Board 
of Suspension gives great weight to costs in deciding whether or not to 
suspend proposed reduced rates. Unfortunately, the cost evidence sub- 
mitted by the parties is frequently inadequate in that it either is nothing 
more than an estimate of the actual cost or it fails to include data sup- 
porting the alleged cost. Another objection is reference to system average 
costs in support of individual rates. Nevertheless, operating expense is 
a major element in the determination of reasonable rates. 
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The adjustment of rates between competing modes of transportation 
is one of the most troublesome tasks facing regulatory agencies. The 
establishment of competitive rates which yield less than fully allocated 
cost imposes the burden of the loss on non-competitive traffic. On the 
other hand, a policy of fixing rates sufficiently high to protect the high. 
cost transportation agency is likewise undesirable. The latter policy 
was condemned by the Commission in Petrolewm and Petroleum Prod. 
ucts, Calif. to Ariz., 241 I. C. C. 21, wherein it was pointed out that to 
direct the low-cost agency to increase its rates would be to disregard the 
admonition of the Interstate Commerce Act to give due consideration 
’ to the need in the public interest to adequate and efficient transportation 
service at the lowest possible cost consistent with the furnishing of such 
service, and that such a policy would amount to regulation in the interest 
of the high-cost agency rather than in the public interest. In line with 
the policy of not requiring low-cost carriers to maintain rates high 
enough to protect the high-cost carriers, the Commission has refused to 
require railroads and motor carriers to establish rates higher than would 
be considered reasonable under the usual tests simply to enable water 
carriers to maintain profitable rates which at the same time were lower 
than the rail or motor rates.’ 

A policy which would require each transportation agency to base 
rates on its own fully allocated costs plus a reasonable profit would be 
sound if all costs were of the out-of-pocket type as rates yielding any- 
thing less than fully allocated costs would result in a net loss on the 
traffic. As all carriers have some fixed costs, rates which fail to cover 
fully allocated costs but cover something more than out-of-pocket ex- 
penses contribute something to overhead expense which must be borne 
whether the traffic moves or not. If certain traffic will not move ata 
normal rate it is customary for carriers to establish a reduced rate al- 
though it yields less than full costs. Rates thus made induce a more 
complete utilization of equipment and where required by competition 
with other modes of transportation their maintenance has been approved. 

I believe it would be accurate to state that in dealing with inter- 
agency competition the Commission allows the carriers considerable lati- 
tude for exercising managerial discretion but that competitive rates 


must at least produce out-of-pocket costs and not place an undue burden 
on other traffic. 





Chairman Murphy: Are there any questions from the floor? 


Mr. Wilbur LaRoe [| Washington, D. C.]: Mr. Chairman, I have a 
question but I don’t know whether to address it to Mr. Hosmer or Mr. 
Aplin. I don’t know of any area where we practitioners are more in & 
foggy atmosphere than we are on this subject of cost. Let me give you 
a hypothetical illustration which I don’t think is too hypothetical. A 
client comes to me with a wholesale commodity case involving, shall we 


1277 1. C.C. 511, 567; 53 M. C. C. 55; and 53 M. C. C. 796. 
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say, iron and steel articles, and the rates seem to be terribly high 
throughout the territory and we decide that in order to help show that 
they are high we will get a cost study made. 

Well, we hire an expert cost man at considerable expense, we run 
up a bill of fifteen, twenty or thirty thousand dollars, we make a cost 
study, we show that, whereas ordinary traffic pays 50 per cent beyond 
out-of-pocket cost, iron and steel pays 95 per cent above out-of-pocket 
cost. We think we have done pretty well. 

The report comes out by the ICC and very brief consideration of 
costs says, ‘‘ We have looked at the complainant’s cost figures but we have 
frequently said that cost is not controlling in the making of rates,’’ and 
so our valuable cost study goes into the waste basket. 

I suppose it is quite impossible for anyone to answer this question 
but I will take a chance on asking it: Do you have any guidance to give 
to the practitioner as to the type of case where he should go into cost and 
it should have consideration, and the type of case where he should not 
go into cost because it is not likely to have any consideration? 

Mr. Aplin: So far as I know, any case today in which cost evidence 
is presented, that evidence is considered. Ordinarily our cost experts 
analyze cost studies and they are given the weight to which we believe 
they are entitled. 

Mr. LaRoe: That was a pretty tough question. Outside we got to 
talking about declaratory judgments and one of the lawyers told me 
he is going to ask the Commission to make a declaratory finding as to 
what constitutes the public interest for all cases. (Laughter). 

Chairman Murphy: Any other questions? 

Mr. Erle J. Zoll [Illinois Central Ratlroad, Chicago]: May I ask 
a question of Mr. Aplin. I would like to ask, Mr. Aplin, does a showing 
that a rate or rates are below out-of-pocket cost automatically make rate 
comparisons irrelevant? 

Mr. Aplin: Of course, no rate should be below out-of-pocket cost, 
but I should say that it would not make rate comparisons irrelevant. 

Mr. Zoll: How do you square those two parts of your answer? Ifa 
rate should not be below out-of-pocket cost and it is proven that it is— 

Mr. Aplin: You are assuming it is. 

Mr. Zoll: Yes, sir, and if that is proven, are not rate comparisons, 
therefore, irrelevant to any question that remains? 

Mr. Aplin: I should say that the fact that the rate is below out-of- 
pocket cost would be sufficient to condemn it, if that is what you mean. 

Mr. Edward A. Kaier [Philadelphia, Pa.|: Wouldn’t it depend on 
the type of case? I should think that if the case were one of reasonable- 
ness, the rate comparison might be irrelevant, but if it was a case of 
discrimination they might still be quite relevant. One shipper might be 
given a rate that is just a penny below out-of-pocket cost and another 
shipper got one that is a dollar below out-of-pocket cost and there still 
might be a basis there for a Section 2 or 3 finding. 

Mr. Aplin: Both rates would be unlawful, of course, but the mere 
establishment of the fact that the rate was below out-of-pocket cost would 
be sufficient, I should think. 
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Mr. Kaier: Would they even be unlawful under the decision of the 
Supreme Court in the Texas Vegetable case? 

Mr. John F. Finerty [New York City] : I would like to ask Mr. Aplin 
if he distinguishes between an attack on rates as less than reasonable 
rates under Section 1 where, as I understand it, only if you show the 
rates do not yield out-of-pocket costs they are automatically condemned, 
and a case where the attack is under Section 15(a) where you are dis. 
rupting a rate structure and there even though the rates may yield rates 
in excess of out-of-pocket costs, they may still be condemned as less than 
minimum reasonable rates. 

Mr. Aplin: What was your question? 

Mr. Finerty: Do you distinguish between the two situations? Apply. 
ing Mr. LaRoe’s question to a specific case, if you have a case, as I have 
had before the Commission very recently, where the rates were attacked 
as less than maximum reasonable rates only under Section 1 and we 
showed and the Southern Pacific showed, that the rates yielded more 
than out-of-pocket costs, the Commission held this was conclusive, in 
effect, under an attack on Section 1. But in my own brief, I quoted the 
Commission’s decision that it was not conclusive and did not prevent the 
Commission from saying rates might, if attacked under Section 15(a) 
still be less than minimum reasonable rates, if they disturbed an estab- 
lished relationship even though they yielded more than out-of-pocket 
costs. You had that situation in the Milwaukee case, in the Supreme 
Court, for instance. 

Mr. Aplin: I don’t quite get your question yet, that is, exactly what 
you want. 

Mr. Finerty: I am afraid it is lack of clarity on my part. It seems 
to me that the question of costs becomes determinative in a Section 1 
ease where rates are attacked as less than reasonable rates only under 
Section 1. There, if they are shown to yield something more than out-of- 
pocket costs, they cannot be condemned by the Commission under See- 
tion 1. 

Mr. Aplin: Right. 

Mr. Finerty: On the other hand, if they are attacked as less than 
minimum reasonable rates because reducing or causing reduction of an 
established and prescribed maximum reasonable rate basis throughout a 
specific territory, even though they yield more than out-of-pocket costs, 
the Commission may condemn them as disturbing that relationship? 

Mr. Aplin: I think the Commission may condemn them under Sec- 
tion 1, also, even though they may yield something more than out-of- 
pocket. 

Mr. Finerty: I know the Commission has undertaken to do that 
but, unfortunately, in the case I have in mind they didn’t. But it is 
your opinion they may in all cases? 

Mr. Aplin: Yes, sir. 

Mr. Homer 8. Carpenter [Washington, D. C.]: Mr. Aplin, you 
made a statement, if I heard you correctly, to the effect that if a rate 
failed to return to the carrier the fully allocated costs of performing the 
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service, that thereby there was cast a burden on other traffic. Did you 
mean by ‘‘fully allocated costs’’ the fully allocated out-of-pocket costs 
or were you referring to this fully distributed cost? 

Mr. Aplin: I am speaking of total costs. 

Mr. Carpenter: It was my understanding—and this may be a basic 
matter—that the out-of-pocket costs were those costs which the carrier 
would escape if it didn’t handle the traffic at all. 

Mr. Aplin: That is right. 

Mr. Carpenter: Therefore, if a particular item of traffic returns to 
the carrier something in excess of the costs which it would not escape or 
which it would escape if it didn’t handle that traffic, it thereby, by defi- 
nition, contributes something to the other costs over and above that and 
could not, conceivably, cast any burden on any other traffic. Am I 
wrong, Mr. Aplin? 

Mr. Aplin: It contributes something but not enough. 

Mr. Carpenter: At least it casts no burden if it bears a rate that 
returns something in excess of its out-of-pocket costs? 

Mr. Aplin: If the carrier’s profit at the end of a year is reduced by 
such a situation, it has cast somewhat of a burden. 

Mr. Carpenter: But if it contributes something over and above, or 
something to the carrier which the carrier wouldn’t get if it didn’t 
handle it, it obviously can cast no burden. 

Mr. Aplin: I still think it casts some burden, yes. 

Mr. Carpenter: You and I are in disagreement. 

Mr. Robert N. Burchmore [Chicago, Ill.|: The lack of questions fol- 
lowing Examiner Hosmer’s remarks I think may be attributed partly to 
the fact that his remarks were so thoughtful that it takes a little while 
to think what the question is. I was very much interested in his state- 
ment about the professional standing and obligation of cost experts, even 
to his reference that it is their duty to tell not only the truth but the 
whole truth. Mr. LaRoe sharpened that with his hypothetical case where 
the parties must raise fifteen to twenty thousand dollars or more to 
prepare a cost study. 

I would like to ask Mr. Hosmer what he thinks about this in that 
connection: When it costs so much to prepare and put on a competent 
cost study, it may occur in some case that a large group of carriers 
seeking to defend a proposed rate adjustment are able to raise such a 
war chest, let’s call it, and prepare a study, and we all know that in the 
preparation of that study performance tests and all the usual things 
are done and in the course of it the cost man in charge of it studies the 
material that is being prepared and perhaps he rejects one method and 
adopts another, and as he goes through it undoubtedly many times he 
finds what he in his opinion would feel are weaknesses in his own study. 
He goes on the stand and he does tell the truth—he is a professional 
man of integrity—and he gives his best conclusions. 

Now, much of what he is testifying about is not the evidentiary facts 
underlying it. It is a matter of opinion and conclusions. My question 
is, what Examiner Hosmer would think about it if the other side is 
unable to get an independent cost study made, or even to employ some- 
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one who is competent to dig into the cost study made by the carriers, 
is it proper and is it part of the professional and oath duty of that wit. 
ness to answer a question as to what are the weaknesses in his own cost 
study? 

Mr. Hosmer: I would take that as rather a conclusion. I was talk. 
ing only about pure facts. Of course, I realize that it is impossible for 
any witness, almost, in our work always to tell the whole truth, but I was 
simply trying to minimize the one-sided character that you may some. 
times get in a cost study. 

Going back to Mr. LaRoe’s question and some of the others that 
have been asked, my feeling is that the Commission ought not to be 
tied up to any kind of a rule as to whether they are going to do thus and 
so in ease of a study which shows lack of out-of-pocket costs or whether 
it shows something above that. They are bound to find the rate un. 
reasonable and all of that. 

I think the fewer rules we have in this thing, the better. The more 
discretion the Commission has to look at all the evidence and the fewer 
rules that we get as to the character of evidence, and so on, the better 
for the Commission. The law simply says that the Commission shall 
fix a minimum rate and it shall fix a maximum rate, and it is a question 
of judgment in each case on the testimony before it. 

They may completely disregard costs and put it on something else 
and it is perhaps disappointing to people who have spent a lot of money, 
but I think the Commission has to preserve for itself a very wide dis- 
cretion and not be led into technical rules as to what weight shall be 
given this kind of cost study and that kind of cost study. 

Mr. Edgar Watkins | Washington, D. C.]: Mr. Chairman, Mr. Aplin 
referred to the differences in refinement of costs and of course cost 
studies vary in expensiveness with refinement. I would like to know if 
he thinks it possible to use a less refined cost study in some types of rate 
eases than in others. 

Mr. Aplin: What type? 

Mr. Watkins: Is it possible to use a less refined cost study in some 
types of rate cases than in others? 

Mr. Aplin: No, I don’t think so. 





Chairman Murphy: The next speaker on our program is Mr. Samuel 
A. Towne, Chief, Cost Section, Bureau of Accounts, Cost Finding and 
Valuation, Interstate Commerce Commission. 
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THE COST FINDING SECTION WEIGHS COST VERSUS VALUE-OF-SERVICE 
FACTORS IN RATEMAKING 


By Samuet A. Towne, Chief, 


Cost Finding Section, Bureau of Accounts, Cost Finding and Valuation, 


Interstate Commerce Commission 


Introduction 


A recent motor carrier cost study, prepared by the Cost Finding 
Section and issued to the public, has on its cover page an illustration 
showing a scale used for weighing articles. When one of the members 
of the Cost Finding Section devised this illustration, I did not realize 
that it would become a topic of discussion for today. 


The scale on the cover page is in balance. One side contains a 
weight designated as ‘‘revenue need’’ and the other side has two weights: 
‘out-of-pocket cost’’ and ‘‘transportation burden.’’ 


A few definitions may be helpful at this point. In the motor carrier 
study previously mentioned, the out-of-pocket cost represents 90 percent 
of the operating expenses, and taxes other than income taxes, but when 
these costs are related to total revenue requirements reflecting a 93- 
percent operating ratio, they are 83.7 percent of that total. This is the 
level of costs that may be assigned to the traffic on a cost-of-service basis. 
The transportation burden in the cost study includes the remaining 
10 percent of the operating expenses and taxes, an allowance for Federal 
and State income taxes, and an allowance to cover interest, dividends, 
capital expenditures, etc. These amount to 16.3 percent of the total 
revenue requirements when an operating ratio of 93 percent is considered 
to be reasonable.* 


The same principles apply in rail cost studies except the proportions 
of variable or out-of-pocket costs and the constant costs or transportation 
burden to total revenue requirements are different from those found for 
the motor carriers of general freight. The out-of-pocket costs represent 
80 percent of the total freight operating expenses, rents, taxes other than 
Federal income taxes, and an allowance for return after Federal income 
taxes on total freight equipment and on one-half of the road property 
devoted to freight service. All remaining costs are referred to as con- 
stant or as the burden. They include the remaining 20 percent of the 
freight operating expenses, rents, and taxes other than Federal income 
taxes, the passenger and less-carload deficits, if any, and an allowance 
for return (including Federal income taxes) on the balance of the 
property. 


142 M. C. C. 633, 650 (1943), 49 M. C. C. 357, 367 (1949), and 54 M. C. C. 377, 
386 (1952). 
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General theory of costs in ratemaking 


Every rate transaction involves two parties, one who supplies the 
service and the other who buys it. The actions of these two parties are 
impelled by economic pressure, the seller wishes to make profits and the 
buyer desires to obtain his transportation at the lowest possible cost, 

How does the supplier of the service arrive at his maximum profits? 
Aside from a general knowledge of his total revenue requirements the 
supplier should know something about the direct or out-of-pocket costs 
occasioned by producing the service, whether it is rail or motor, and, in 
addition some knowledge of the probable results of his own price deej- 
sions on the actions of the buyer. Stated differently, the response of 
the traffic to the rates being proposed is of utmost importance. 

A knowledge of the approximate out-of-pocket costs is essential to 
prevent the supplier from selling his service at rates below the extra 
cost he incurs in producing it. Even more important is a knowledge 
of the margin which will exist between this minimum level or floor and 
the rate or rates under consideration, because it is this margin, when 
multiplied by the volume of movement, that produces the aggregate con- 
tribution toward constant costs and profits. 

If the rate adjustment involves a commodity where the demand is 
elastic, it means, broadly speaking, that the volume of traffic is relatively 
responsive to changes in rates. On the other hand, if the demand is 
inelastic it means that the rate adjustment will have relatively limited 
effect on the movement of the traffic. 

Where the demand for a commodity is elastic, the principle involved 
is that a smaller contribution above out-of-pocket costs per unit of traffic, 
when applied to a proportionately greater increase in traffic volume will 
produce a greater aggregate contribution to constant costs and net in- 
come than is obtainable from a relatively high unit contribution and a 
much lower volume. Any increase thus obtained in the aggregate con- 
tribution to constant costs serves to reduce the burden that otherwise 
would rest on the higher-rated traffic having the more inelastic demand. 

Where the demand for a commodity is inelastic, rate adjustments, 
either upward or downward, have much less effect on the movement of 
the traffic. Higher levels of rates may therefore be applied, at least up 
to that point where the over-all revenue requirements of the carriers are 
considered to be reasonable. To the extent that the differences in rates 
which have come into existence are greater than the differences in the 
out-of-pocket costs of moving the traffic, value-of-service considerations 
have been introduced into the rate structure. 

The application of the foregoing principle should bring not only 
the rate structure as a whole, but the rates on each individual com- 
modity, to a lower level than would be possible under any other general 
concept of ratemaking. In summary, rates constructed along the lines 
of the concept discussed above would more nearly agree with the pricing 
principles used by other producers of multiple goods and services. 
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Total revenue requirements 


Figures which ‘‘use up”’ all the costs have long been used for one 
purpose or another in ratemaking history. At this point the interesting 
philosophical question arises as to how one can apportion constant ex- 

to the separate shipments on a cost-of-service basis, when, by defi- 
nition, the constant costs are an indivisible whole. The answer, of 
necessity, is that it cannot be done. Any treatment afforded the burden 
must be arbitrary and such a course calls for an explanation. 

In many early cost studies the variable costs were first apportioned 
to the traffic by generally recognized methods and thereafter the constant 
costs, passenger deficit, and return were added as a uniform percentage 
to compute total costs. However, the Cost Finding Section has realized 
that, under this percentage method, there was added at identical lengths 
of haul, a correspondingly large or small amount in cents per ton for 
“burden’’ depending upon whether or not the variable costs were high 
for one piece of traffic and low for another. The result was that the total 
costs for different classes of traffic varied from each other by amounts 
in cents per ton that were greater than could be justified by the differ- 
ences in the variable costs themselves. But one cannot differentiate 
between one ton and another ton in the realm of ‘‘constant’’ costs, for if 
such costs differed as between tons they would not be constant. By this 
method the total costs were reflecting things that went beyond the matter 
of ‘‘pure’’ costs. 

This concept of total costs serves a useful purpose where territorial 
cost comparisons are desired such as has been the case in class rate pro- 
ceedings. The objective therein is to provide comparisons of total costs 
per unit of traffic with the figures signifying the fact that value-of- 
service (demand) factors have been given no consideration. Rate judg- 
ing or ratemaking, however, is another matter and the utility of such 
figures in those instances is limited for the very reason that they are 
dissociated from demand consideration, i.e., they reflect non-differential 
pricing. 

The concept of non-differential pricing as a guide to rate-making is 
not compatible with the usual laws of economics that are recognized for 
the pricing of services rendered. Few commodities move at rates which 
correspond exactly with total costs. This fact is illustrated for rail 
carload traffic by studies such as the one entitled Distribution of the Rail 
Revenue Contribution by Commodity Growps—1953. For the United 
States carload traffic about 6 percent of the revenue is derived from 
rates approaching this cost level, i.e., within 5 percent. The remaining 
94 percent of the carload revenue is divided 40 percentage points to 
traffic which is rated at less than approximate total costs and 54 per- 
centage points are rated higher. If the rates on this latter so-called 
“‘high-rated traffic’? were reduced to the total or fully distributed cost 
level, then the rates on the traffic rated less than total costs would have 
to be increased by an amount sufficient to recoup the loss of revenue. 
By nature this latter volume-moving traffic has an elastic demand and 
its response to increased rates being unfavorable, this traffic would no 
doubt dry up in the process. The contribution previously provided by 
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the volume-moving traffic would then have to be furnished by the high. 
rated traffic. This operates to lessen the possibility of a reduction for 
the high-rated traffic as might be contemplated by a scheme of charging 
rates based on total costs. 

While the application of total costs as a basis of rates would operate 
to eliminate rate discrimination among commodities, there is grave doubt 
that such a system of rates would necessarily maximize the net income 
of the carriers. Discrimination in rates as between commodities (often 
referred to as ‘‘differential charging’’) may be defined as differences in 
rates which are not justified by differences in direct costs of the service 
rendered. In fact, freight classification tariffs and their exceptions are 
the most common form of such discrimination. Rate discrimination 
which reflects the various commodities’ respective abilities to pay greater 
or lesser amounts to the transportation burden is a desirable concept of 
proper ratemaking. It should never be confused with undue or unreason- 
able discrimination wherein injury to shippers may occur. Section 3 
of the Act properly prohibits the latter. 


Value of Service still carries weight 


With the increased knowledge of costs the opinion is frequently ex- 
pressed that the emphasis on value-of-service considerations should 
diminish. This is just about as pointless as saying that, if cotton grow. 
ers would only improve their accounting records and separate out the 
production costs for cotton and cottonseed while these two products are 
still on the stalk in the field, it would not be necessary to consider the 
supply-demand situation of the market in reaching the selling prices the 
farmer will accept for each of his products when they are sold. There 
is no rational procedure in the field of cost findings which can be used 
as a substitute for the consideration of the effect of the prices (rates) 
on the movement of the traffic where constant costs are present. The 
buyers’ reactions are still as important a part of the picture today as they 
have been in the past. 

If rate differentiation is to have less importance, and if, at the same 
time, a corresponding increase in weight is to be given cost-of-service 
factors, such a result can only come about in two ways: first, there must 
be improved determination of the variable costs so as to narrow the mar- 
gins that may otherwise have been left for errors of judgment; and, 
secondly, there is the existence of future pressures on the transportation 
plant which will tend to make the variable costs an increased proportion 
of the whole. Inasmuch as the transportation plant is undergoing a 
continuous state of physical adjustment to the traffic needs of the 
country, any pressure on total capacity which would make most of the 
costs variable would appear to be of a very limited or temporary char- 
acter. As long as new capital flows into the transportation plant, the 
possibility exists that some portion of the operating expenses may be 
held constant in the face of an ever-rising traffic volume. This explains 
why it is so important in a rate proceeding to have data as to the volume 
of traffic presently moving and the volume which will be expected after 
the proposed rate becomes effective. 
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Observations in conclusion 


In summarizing my remarks I should like to emphasize some general 
observations : 

As fundamentals of all ratemaking there are two basic elements: 
first, cost; and, secondly, value of service, which is sometimes referred 
to as rate discrimination. Cost is concerned with the out-of-pocket ex- 

Value of service involves the forecasting (by the seller) of the 
buyer’s reaction to any rate changes under consideration. 

Cost and value of service (rate discrimination) are complementary 
rather than conflicting concepts. That portion of the rate which covers 
the out-of-pocket cost is obviously a cost matter by definition and cannot 
be considered in any other manner. The remainder of the rate is solely 
a matter of value-of-service factors. This conclusion is necessary for the 
reason that one is here working in the area of constant costs and such 
costs cannot be reconciled with the concept of unit costs in the sense that 
each commodity should provide an average unit contribution to the 
burden. When a single rate is under consideration, although one may 
know that the amount above out-of-pocket costs must be about 19 percent 
in the case of a motor carrier and 50 percent in the case of a rail carrier 
to provide the average need of all traffic, the figures are not useful. 
Conceivably, rates which are 4, 5, or 6 percent above out-of-pocket costs 
may be ideal for some commodities, while other commodities may be able 
to pay as much as 100 or 200 percent or even more above the direct costs. 


Thus, it may be seen, the making of individual rates based upon fully 
distributed costs usually would be incongruous with accepted principles 
of ratemaking. 

The recognition of value-of-service factors has a tendency to effec- 
tuate an optimum use of the transportation plant and coordinate it with 
the lowest level of rates possible. Accordingly, there is benefit to all the 
parties involved in the transaction. 





Chairman Murphy: Do we have any questions of Mr. Towne? 


Mr. Robert D. Brooks [New York, N. Y.|: May I ask one jointly 
of Mr. Towne and Mr. Aplin. Is it possible by use of the Bureau’s 
average cost formula for truck and rail in a competitive rate case to place 
costs on a comparable basis for rate-making purposes, competitive rate- 
making purposes? 

Mr. Towne: Will you define a little more clearly what you mean 
by ‘“‘comparable’’? 

Mr. Brooks: For the purpose of permitting the examiner to make 
a determination as to where the competitive rate should be. In other 
words, take your rail Form A average territorial costs and your com- 
parable truck average cost; is it possible in a particular case to relate 
the costs of a particular truck operator in that formula so as to produce 
comparative costs of handling a particular commodity within the same 
territory ? 

Mr. Aplin: I don’t believe that the average costs which are arrived 
at after these territorial studies necessarily indicate the costs of trans- 
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porting a particular commodity between certain points. I don’t believe 
that such comparisons are particularly valuable. 

Mr. Towne: I think your question presupposes that it is possible 
to make adjustments to reflect the transportation characteristics of that 
commodity for particular movement. 

Mr. Brooks: In so far as average haul, average load, and so forth, 


yes. 
Mr. Towne: I would say that those adjustments could be made for 
the purpose that you have in mind, if I understand your purpose. 

Mr. John R. Turney [Washington, D. C.|: Mr. Towne, you used 
the words or the phrase, ‘‘total costs’’—‘‘fully allocated costs’’ and 
‘fully distributed costs.’’ Did you mean the same thing with each of 
those expressions? 

Mr. Towne: I think I did. 

Mr. Turney: Do I understand what you said was that when you 
got above the out-of-pocket costs and came into the field of the constant 
cost of the burden that you there meet a joint burden which could not 
be distributed or allocated in any way except arbitrarily, is that correct! 

Mr. Towne: It can only be done by some arbitrary method, yes. 

Mr. Turney: That has no relation to cost ? 

Mr. Towne: Yes, sir. 

Mr. Turney: Is it to be understood from what you have said that, 
from a purely cost standpoint and disregarding value of service con- 
siderations, it is impossible to determine the cost of any particular 
movement of any particular commodity between any particular points! 

When I said ‘‘cost,’’ I meant the full cost. 

Mr. Towne: I didn’t say that it couldn’t be done. I said that the 
method used would have to be understood and interpreted. It can be 
done on an average method which has certain meanings in certain cases, 
I would say. 

Mr. Turney: But I am asking you if it can be distributed on a cost 
basis, not an arbitrary basis—if there is any standard or norm of cost 
by which that joint cost can be distributed to particular movements. 

Mr. Towne: In the past it has been done on a percentage basis and 
it has also been worked out on what we call a ton-and-ton-mile basis, 
but I am not calling that cost in the sense that I think you are using 
the term. 

Mr. Arthur L. Winn, Jr. [Washington, D. C.|: Mr. Towne, do I 
understand properly from what you have told us that so far as fully 
distributed cost is concerned, as calculated, that it is of little or no value 
in determining the right rate on a particular commodity—fully dis 
tributed cost? If you did that, would you not ignore entirely value 
of service? 

Mr. Towne: That would ignore value of service, as I have defined 
it. It would only have a value indicating what the average contribution 
would be. 

Mr. Winn: Does it have any value in determining a reasonable rate 
on a particular commodity—any value at all? 

Mr. Towne: I think that is a point for the Commission to decide. 
[Laughter] 
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Mr. William Keenan [New Haven, Conn.]: Mr. Towne, did I infer 
correctly from what you said that the less elastic is the demand for 
a given service, the higher the value of that service as that term is used 
in the ‘‘value of service’’ concept of rate-making? 

Mr. Towne: Inelastic demand for a commodity would usually be 
accompanied with a higher rate level. 

Mr. Keenan: I thought I understood you, sir, to use the concept 
of elasticity of demand with reference to the service being rendered as 
well as with reference to the commodity being sold in the market that 
might be subject to transportation. 

Mr. Towne: The demand for the commodity, and it, in turn, implies 
the greater movement of the commodity. 

Mr. Keenan: Yes. Then if inelasticity of demand is an index of 
a relative high value of transportation service involved, have you advice 
that you could give as to ways in which elasticity of demand for trans- 
portation service can be measured? In other words, if you have got 
two transportation services involved, one carrying Commodity A, one 
carrying Commodity B, to perhaps make it simple, is there a way of 
measuring the relative elasticity of the demand upon those two trans- 
portation services among patrons of carrier enterprises? 

I ask that question because I would conclude that you would be 
able to go a long step toward measuring relative value of the transpor- 
tation service involved, once you measured the relative value of the 
elasticity of demand. 

Mr. Towne: I haven’t tried to measure it mathematically. 

Mr. Joseph F. Eshelman (Philadelphia, Pa.]: In view of Mr. Winn’s 
question, I was thinking of the concept that I presume all of us have, 
that a utility having a single product, say, a gas company, that ordinarily 
we would think of that utility as being entitled to a fair return on its 
property; that is to say, a rate which would produce not only full 
costs but a fair return. 

I take it that the question that Mr. Winn raised seems to suggest 
in the case of a railroad or a motor carrier which may produce a number 
of different services that unless he could allocate to those various services 
precisely on an out-of-pocket basis or a specific basis that, in effect, he 
could be denied a fair return on his business as a whole. For that reason, 
it occurred to me that possibly Mr. Turney’s question might be answered 
with the idea that the Commission’s method of applying a ton-and-ton- 
mile distribution of these so-called general costs over and above what 
it terms out-of-pocket costs is, after all, one method of approximating 
the justice to a carrier, whether motor, steamship or railroad, of obtain- 
ing a fair return on its entire traffic which it must have if it is to 
continue to serve the public. Maybe that is not a question but it has 
some questions in it. 

Mr. Herman Matthei [Boston, Mass.]: I would also like to come 
back to the question that Mr. Turney raised. As to the distribution of 
the burden, Mr. Towne, rather than a distribution hased on an element 
of judgment, or tons, ton-miles, miles or any other stable factor; would 


it not be far better to determine, by study, the degree of variability of 
cost attached to each class of service? 
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For example, your terminal costs may not be 90 percent variabj. 
and 10 percent constant. They might be 70 percent variable and 39 
percent constant. Wouldn’t it be better to refine our cost systems to 
find out exactly what the degree of variability is by type of service and 
then make a distribution, rather than on some preconceived standard 
basis that would apply the same degree of burden to every unit cost! 

Mr. Towne: I can see some advantages to studying the variability 
of different services. We have had some ideas as to that same subject, 
We haven’t explored it completely. I understand one of the members 
of my staff made a test the other day, though, and found that it wouldn't 
necessarily come out as you imply. 

Mr. Matthei: No, but you do agree, don’t you, that the degree of 
variability as between your different classes of service is not a constant 
factor? 

Mr. Towne: It could be. I am not saying one way or the other, 

Mr. Matthei: Have any studies been made by the Cost Section jn 
an effort to determine the degree of variability of your different classes 
of services? 

Mr. Towne: By ‘‘classes of service’? you mean line haul— 

Mr. Mattthei: Line haul, terminal, pickup and delivery, platform 
handling. 

Mr. Towne: No studies have been published. As I say, we have 
a test that we explored the other day and found that it made very little 
difference. 

Mr. Edward A. Kaier: Mr. Chairman, I would like to get back also 
for a moment to Mr. Turney’s question and ask Mr. Towne if it isn’t 
a fact that the change in the method of distributing overhead from the 
distribution on the basis of the relation of direct expenses to the total 
to the present practice of distributing overhead on the basis of a user, 
the quantity of use as measured by tons in terminal service and ton- 
miles in line haul service, wasn’t made for the very purpose of getting 
a fair relation of the overhead to cost? Wasn’t it considered that the 
ton-and-ton-mile basis made the distribution on a basis more closely 
related to costs and a less arbitrary basis than the old method? 

Mr. Towne: It was made to remove the factor of cost from that 
method of distribution. When you distribute on a percentage basis, 
if one shipment costs more than another you are assigning a greater 
proportion of the burden to the shipment that had the higher cost. 
The ton-and-ton-mile method that we have been talking about puts it 
on an average unit basis without any relation to the cost other than 
the weight distance principle. 

Mr. Kaier: That is without any relation to the direct cost? 

Mr. Towne: That is correct. 

Mr. Kaier: But it does put it on the basis of the relative use of the 
overhead burden ? 

Mr. Towne: It determines the weight and distance, yes, sir. 





Chairman Murphy: Our next speaker really needs no introduction to 
this group, Mr. Ford K. Edwards, Transportation Consultant of Wash- 
ington, D. C. 
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THE SHIPPER VIEWS THE APPLICATION OF COSTS IN RATE-MAKING 


By Forp K. Epwarps, Former Director, 
Bureau of Coal Research, National Coal Association 


It certainly is a pleasure to see the number of people staying to 
the tail end of a session to hear a discussion on costs. About ten years 
ago when I was still with the Interstate Commerce Commission I went 
down to say goodbye to one of the Commissioners who was leaving. He 
said, ‘‘ Edwards, on this matter of cost, I suppose some debt of gratitude 
is owed to you for what you have done. If you hadn’t had some ability 
to get along with people and they didn’t want to hurt your feelings, 
all this cost work would have been thrown out long ago.’’ [Laughter] 
So it makes me very happy to see this growing interest in costs plus 
the fact that it is standing on its own feet. Also, at that time we never 
had more than three or four Commissioners that we were sure would 
vote our budget. 

Now the emphasis is on the other side. Sam Towne gave you the 
substance to cost-finding. A great deal of it was a warning. So, ‘‘Goa 
little slow.’’ I think they are worried about cost features in S. 1920. 

I don’t know what kind of questions might be directed to me or 
indeed if I would get any. To be on the safe side I have asked myself 
five questions as a means of developing certain points. 

The first question is: Are costs essential in pricing transportation 
services? Now, I think they are. I am sure they are. We live in a 
free economy, we have a free market, we have free choice by buyers and 
sellers; no pistol is held to anyone’s head to buy this service or to 
buy that service. That means that the primary factors basic to all 
pricing, whether transportation or boots and shoes, will govern, these 
factors are but two: demand and supply. Demand means the buyer’s 
reaction to the prices set, that is what the service is worth to him. 
Supply in transportation basically means we cannot get very far away 
from costs. . 

The shipper is fundamentally a weigher of transportation alterna- 
tives. The traffic man seeks the lowest shipping costs. He weighs his 
opportunities for truck service, rail service, water service, air service or 
the use of his own vehicles. It all comes back to cost factors. 

I do not know whether Fred Carpi is still in the room. As a rail 
traffic man his primary task is that of equating marginal revenues to 
marginal cost, as an economist would put it. He instinctively hunts for 
that rate on each commodity which will give him the maximum contri- 
bution to net income. That is his primary job as a carrier pricing expert. 
In the coal industry we were worried about his doing too good a job. 
But if he does a good job he must know his out-of-pocket costs because 
he is working with two pricing elements, the margins over out-of-pocket 
costs and the volume. These two factors, the out-of-pocket costs and the 
traffic volume, are his principal tools. 

_ Someone may ask how do you get the elasticity of demand? That 
18 most difficult. The demand may be highly inelastic until a truck 
operator cuts the bottom out of the rate. Then the demand becomes 
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highly elastic overnight. Elasticity varies with the commodity and th 
immediate circumstances. 

It used to be, twenty or thirty years ago, that a rate expert worked 
with rate comparisons and costs were in the background. You measureg 
your mileage and looked at the topography and that was it; but now 
under dynamic, intense competition a knowledge of costs become 
essential. 

The next question: What are costs? All costs fall into two groups: 
the direct and the overhead. For pricing purposes the direct costs are 
the expenses which you take on when you add a piece of business and 
which drop away when you give it up. Stated differently, the only costs 
that you can ‘‘attach’’ to a piece of business are those that you avoid jf 
you give up the business, or those which you take on when you perform 
the service. These are the out-of-pocket costs. The remaining expense 
that go on anyway are the overhead items—the constant costs or burden, 
The overhead can only be attached to the enterprise taken as a whole. 
This follows because it goes on whether you handle an individual pieg 
of business or not. The constant costs can only be eliminated by sub. 
stantially eliminating the enterprise as a whole. Thus these costs must 
be charged to the business as a whole. They are not divisible on a cost 
of service basis to the individual car or ton. 

Now, how are you going to attach on a cost of service basis, toa 
particular ton of freight, the overhead and the burden of the passenger 
deficits? The best answer, as I recall, was that given by President 
Hadley of Yale over fifty years ago when he said that the Almighty 
couldn’t find the total costs of hauling 100 pounds of oysters from Boston 
to New Haven. The constant costs are not attachable to the individul 
unit of traffic on a cost of service basis. 

Here is one of the problems a cost man runs into. People say, “If 
you work with out-of-pocket costs only you. have left something out; 
now let’s see all the costs.’’ Then the cost man has to go and drag them 
in. Somehow we did it in the class rate case on two or three bases for 
regional cost comparisons but that doesn’t add to their economic sig- 
nificance in fixing the rate on a particular ton of freight. 

I am talking here about cost for pricing purposes, the economic 
costs, the costs that mean something in the market place where there ar 
buyers and sellers. What is the fully allocated cost of a sirloin steak 
or a hide or some fertilizer that comes out of the packing plant? How 
does Armour & Company arrive at the prices of the by-products and 
products that result from the slaughter of a steer? 

Do they put a man with a slide rule beside the steer? They buyit 
for $15 a hundred or 15 cents a pound. Does a man stand there ani 
attach 15 cents a pound to all the hundreds of by-products that pour 
out of the plant? 

The distribution of constant or joint costs must work back from the 
strength of the consumer’s desires for filet mignon versus hamburger 
versus the leather for his shoes or his garden fertilizers. It works back- 
ward from the consumer demand. 
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How can it possibly be otherwise? If you sell all your filet mignon 
euts on the basis of 15 cents per pound you would have to call out the 
Army in order to hold back the housewives, and set up a rationing 

; and who would pay on the basis of 15 cents a pound for all the 
products and by-products that now sell for a fraction of this amount. 
The packing plants would soon all be bankrupt. You would have chaos 
in your pricing system. 

The fact that the distribution of joint and constant costs must work 
backward from the market demand is something that you all know as 
well as I do. In transportation it is given a technical name; we call it 
value of service, ability to pay, willingness to pay, and all that sort of 
thing, but in the end it means the recognition of buyer response to the 
price or rate schedules set up. 

The third question I ask is, Are the general concepts of out-of-pocket 
costs understood? I think they generally are; at least I had that note 
down here but I am not so sure after a few of the questions we have had 
here. There are all kinds of concepts of out-of-pocket costs. The only 
common-sense thing is to relate the type of out-of-pocket cost to what 
you are concerned with. If you are concerned with a very short-time 
situation, work with short-time out-of-pocket costs. If you are concerned 
with a long-time situation work with long-time out-of-pocket costs. 

You are pricing for the future and the common-sense thing any busi- 
nessman would do would be to relate his cost figures to the problem in 
hand. If you want to move a couple of circus cars to a branch line some 
place and you desire to find what it costs, and if it happens to be a way- 
freight train that pulls the cars the out-of-pocket cost might be but little 
over the cost of switching, billing and a little feed. 

On the other hand, if you are working toward the out-of-pocket cost 
for a substantial movement that is going to move day in and day out, 
you are making rates not for a one-day piece of business but for the 
future and it is going to be tied into the rate structure, then you would 
want to look at the long-term effect on costs and plant of the added busi- 
ness in question. 

There is nothing fixed or rigid, or shouldn’t be, in this cost business. 
It should be tailored to the particular problem at hand. 

Are fully distributed costs generally understood? My answer would 
be that they most definitely are not. The Cost Section‘s fully distributed 
costs are based upon the out-of-pocket cost, to which is added a flat ton 
and ton-mile cost factor for contribution to overhead and profits. If 
you add the identical contribution or profits per net ton and ton-mile 
to the out-of-pocket costs of every commodity class, then every commodity 
class will come out at 100 per cent ratio to fully distributed costs. On 
pe basis only can traffic be brought to a 100 per cent of fully distributed 
cost. 

_ One other thing. In a recent Commission decision they said the 
shippers had not given proper consideration to fog and snow in making 
& cost study in some mountainous areas. I wish that the Commission 
Would give consideration to the effect of fog and snow on the shippers 
in those mountainous areas. If you have tried to stand out all night on 
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a mountainside in the snow and freezing weather and in the dark trying 
to count cars while the train is going by, or see how many enginemen jt 
takes to switch in the yard, you would appreciate the difficulties jp 
getting factual evidence. 

I am talking about discovery rules now, on the part of the shipper, 
They tell me that not so many years ago, large teams of men were hired, 
working in winter weather in the eastern Pennsylvania mountains, try. 
ing to find out how many cars there were in trains—the railroads moved 
most of those coal trains at night. When the railroads found out that 
they were spotting them, they turned their headlights out in the yards 
so that they couldn’t count the engines. (Laughter) The shippers pr. 
taliated by buying 2 ft. long flash lights, with very powerful beams, » 
they could spot the movements and pick up the engine numbers; wher. 
upon I am told locomotive crews turned their own lights on the spotters 
to blind them. 

A few of the shippers were threatened with arrest for trespassing 
on railroad property and some were picked up by the highway police as 
being suspicious characters loitering on the edge of railroad property. 
This is indicative of some of the difficulties encountered gathering statis. 
tical evidence. 





Chairman Murphy: The next and final speaker will be Mr. E. ¢. 


Poole. 
THE CARRIERS’ USE OF COSTS 
By E. C. Pooiz, Manager, 


Bureau of Transportation Research, 
Southern Pacific Company, San Francisco, California 


When I was asked to appear on this panel, the question was raised 
whether the title of my assignment should be ‘‘The Carriers’ Use of 
Costs’’ or ‘‘The Carriers’ Use of Costs in Commission Proceedings.” | 
saw no reason to differentiate because costs are costs, whether deter- 
mined for management purposes or for use in a Commission proceeding. 
The views expressed here are my own and do not necessarily represent 
the views of the Southern Pacific Company. 

The cost finding principles are the same, whether used to determine 
the most economical method of operation, or for the use of regulatory 
bodies in establishing rail rates. Some studies which the Southem 
Pacific’s Bureau of Transportation Research has made for management 
have resulted in findings which were beneficial for presentation in con 
nection with rate matters. Conversely, some cost studies undertaken 
for rate making purposes yielded information of value in operations 
However, the degree of refinement of costs may vary. In one instance, 
it will depend upon the spread between the rate and the cost; in the 
other, the difference in costs between one method of operation and 
another. 
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As an example, if a proposed rate for a particular point-to-point 
movement is 100% more than the average out-of-pocket cost for long 
hauls, a refined study of the costs of that particular movement would 
hardly be worth the time and effort, in view of the wide spread between 
rate and cost. Similarly, if it is apparent, after preliminary examina- 
tion, that one method of operation is far more economical than another, 
further time spent to refine the cost would not be warranted. On the 
other hand, if the rate to be quoted is close to the cost, or the cost of 
one method of operation is near the cost of another, great refinement 
may be necessary, because a dollar error in cost may be a dollar lost 
in such borderline cases. 

The need for refinement in cost finding is becoming more and 
more important. The development of the internal combustion engine, 
leading to ever-increasing growth of competition from trucks, busses, 
airplanes and vessels, has greatly increased the need for refined cost 
knowledge in the railroad field. There are many occasions today where 
the margin between revenue and cost is extremely narrow. Competition 
in transportation today is as keen in many areas as in the dime store 
business. To meet this competition, costs must be determined with 
accuracy ; not only railroad costs, but also the cost for competing forms 
of transportation to perform similar service. A company must have a 
sound knowledge of such costs, not only to judge reasonable maximum 
rates, but also to put a floor under its rates. 

This increase in competition has greatly narrowed the margin 
between revenues and expenses. In many instances this necessitates 
refined studies to determine actual costs for a particular service, whether 
it be a question of rates for competitive movement of freight, or a 
question of discontinuing a particular passenger train. 

In determining rail costs basically I use Annual Report Rail Form A, 
to develop unit costs but arranged in a manner to lift out individual 
accounts, groups of accounts, or cost units, and substitute the actual 
costs relating to particular movements or services where required, 
such as, actual studies of wages, fuel, characteristics of trains in which 
the traffic is handled, and the particular segments of line over which 
the traffic moves. Form A, as used by the Cost Section, is designed to 
permit similar adjustments and substitute for average performance the 
results of special studies. 

The procedures I used to separate the variable from the constant 
expenses are based on statistical techniques which are very similar to 
those used by the Cost Section and as contained in text books used by 
our leading universities. Approximately the same variable and constant 
expenses are found, the difference being that I deal mainly with an 
individual railroad while the Cost Section deals with groups of railroads. 

As illustrative of the use of costs in particular situations, I refer 
to a few of the many cost studies I have made concerning petroleum 
and other traffic. I have prepared cost scales reflecting average per- 
formance and, in some instances, proposed rates have been sufficiently 
above out-of-pocket costs to show that there was no danger of the rates 
being non-compensatory. In many cases, however, truck or threatened 
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pipe-line competition made it necessary to determine accurately hoy 
low a rate should be if we were to haul any of the traffic by rail, 

In some situations, switching studies were made at origin, destination 
and intermediate points over the route of movement; also, studies of the 
wages, fuel and other train costs of the through or local trains in which 
the traffic moved, substituting the actual costs applicable to the par. 
ticular movement for the averages in the formula. In investigatj 
the compensatory nature of certain commodities or where proposed rates 
involved more than one point-to-point movement, it was necessary to 
obtain a sample of point-to-point moves, determine the cost for each 
move and compute a weighted average, or use a scatter diagram tp 
separate the terminal cost from the cost affected by distance. 

There are occasions where only an estimate can be used. It has been 
necessary a number of times, to determine the cost over a projected 
railroad not yet built. In some instances it has been for quoting rate 
whereas in other instances, it has been for comparative operating 
economies. 

Actually, engineering estimates are often more reliable for com. 
parative costs than the actual studies of trains. 

Sometimes special studies are needed to secure the necessary refine 
ment in costs. For example, I have made extensive studies to ascertain 
the out-of-pocket costs of operating our various passenger trains. Train 
studies showed the actual cost of wage, fuel and other train costs. But 
additional refinement was needed in respect to passenger car repairs— 
a large item of the expense. Account 317 covered the cost of repain 
on an average basis, mixing the cost of repairs to headend non-air 
conditioned cars with the air conditioned passenger carrying car, 
without differentiating between them. In order to determine the cast 
of operating the different types of passenger trains and the different 
services in each train, an estimate of the car repair expense by type 
of equipment, was made. 

These passenger train costs were then used to determine the load 
factor required at current rates to cover the out-of-pocket cost of the 
different types of space offered in the different types of cars, i.e., seat in 
coach, lower and upper berth, roomette, bedroom, compartment and 
drawing room. Estimates covered single occupancy and double occupancy 
of room space and also were made to exclude and to include a propor. 
tionate share of the burden of the non-revenue space such as the lounge, 
diner, baggage, etc. 

Extensive studies have been made to differentiate between the cost 
of handling the light and bulky LCL freight as compared to the denser 
commodities. 2 

Special studies to develop the cost of locomotive repairs were orig! 
nally made and used in connection with the purchase and assignment 
of diesel locomotives as replacement for steam locomotives. After making 
these studies, the results have been used in making numerous othe 
cost studies for management and for introduction in regulatory pr 


ceedings. 
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Special studies and development of refined costs are undertaken 
because of the need for refinement where rates are close to costs, or where 
the cost of one method of operation is close to the cost of another method. 
This need can arise in many situations other than rate matters; for 
example, proposed line changes, efficient assignment of motive power, 
purchase vs. lease of equipment, selection of routes over which to haul 
company material, the number and type of locomotives which may be 
the more economical over a particular section of line, the purchase of 
one type of equipment vs. another, compensatory nature of certain 
commodities and, in particular, low rated short-haul commodities. 

In each problem, for rate making purposes or for economies of opera- 
tion for management, the cost finding principles are the same. The cost 
finding techniques must be adjusted to provide the degree of refinement 
required for each particular situation. The fact that you cannot use 
ashotgun where a rifle is needed, or combine a panoramic camera and a 
microscope into one instrument is no reflection on either. Use of average 
figures will often suffice, because the margin of safety is such that the 
time and effort required to adjust the average is unnecessary. Where 
the margin of safety is high, an average figure may be used, but where 
it is narrow, adjustments must be made by special study or engineering 
analysis, to refine the costs to the degree of accuracy required. 

Chairman Murphy: Thank you, Mr. Poole. Are there any questions 
of Mr. Poole? There were none. 





The Use and Abuse of Cost 


Warren H. Waaner, Attorney-at-Law 
Washington, D. C. 


The Cost Finding Section of the Interstate Commerce Commission’; 
Bureau of Accounts, Cost Finding and Valuation, issues various cog 
data. The most used is issued annually, entitled ‘‘Rail Carload Cog 
Scales by Territories.’ In that document are set forth carload mileag 
costs scales in cents per hundred pounds for each of the Eastern anj 
Western Districts and the Pocahontas and Southern regions. The entir 
operations of a carrier are included in the basic figures for the territory 
to which the carrier is assigned. Class I carriers only are included. The 
scales are broken down to cover cost of handling traffic in box, flat, 
gondola and hopper, stock, refrigerator, and tank cars, taking int 
consideration tare weight and empty-return movement. They shoy 
costs based upon the average load for the particular territory, as well 
as for various tonnages, and length of haul. They show out-of-pocket 
costs as well as fully distributed costs. In addition, tables are presented 
showing, for different loadings, various cost factors, such as terminal 
costs per 100 pounds, and line-haul costs for average weight trains, 
way trains, and through trains. Data are also presented covering 
constant line-haul and terminal expenses, as well as empty retum 
ratio, as to various types of equipment. These cost studies are developed 
through the application of a formula designated Rail Form A, 9-53 
(issued in November 1953 as Statement No. 6-53, Formula for Use in 
Determining Rail Freight Service Costs) to the 1954 expenses ani 
statistics of each of the four territories. They are based upon railroad 
operations during 1954 adjusted to reflect wage and price level changs 
as of January 1, 1956.1 They are not intended to reflect the costs of 
any particular carrier. They embrace a wide range of operating con- 
ditions in the particular territory covered. The costs shown do not 
include loss and damage claim payments. 

In addition, the Cost Finding Section has issued several Motor 
Carrier Cost Seales for certain territories. They are based upon weight 
brackets and for single and two-line hauls. A limited number of scales 
are presented which are based upon out-of-pocket expenses, fully dis 
tributed expenses, and total revenue need. Also data is shown for 
density adjustments. The latest motor carrier cost studies embrace the 
Rocky Mountain Region, Transcontinental Service, and Pacific Region, 
Statements Nos. 1-56, 2-56 and 3-56, respectively, issued in February and 
March 1956. 

Cost is becoming more and more significant in proceedings before 
the Commission. 

Mr. Commissioner Freas, before the Transportation Club of Atlanta 
on August 19, 1954, spoke of the importance and utility of the cost 
data furnished by the Commission and indicated that the data figures 


1 That refers to the latest issue, May 1956, i.e., Statement No. 5-56. 
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importantly in many proceedings. (Traffic World, August 28, 1954, p. 


9 

: As stated by Mr. Commissioner Murphy, when presiding at the 
Symposium on Costs at the Philadelphia annual meeting of the Associa- 
tion of I. C. C. Practitioners, May 18, 1956: 


‘« |. As each of you well know, cost has and will continue to 
play a most important part in matters concerning rates and other 
services coming before the Commission. As transportation systems 
have developed, the importance of cost has likewise increased and 
will continue to do so.”’ 


Along the same line, Assistant Chief Examiner (Motor Rates) 
Stephen A. Aplin, at the same annual meeting of the Association, said: 


‘* |. . Today in the regulation of motor carrier rates costs 
are predominant in the decision of the case. In fact, most decisions 
turn on the issue as to whether or not the rates under investigation 
are reasonably compensatory. Occasionally the decision is based 
on rate comparisons or competitive necessity but usually the com- 
pensatory character of the rates is the determining factor. .. . 
Unfortunately, the cost evidence submitted by the parties is fre- 
quently inadequate in that it either is nothing more than an estimate 
of the actual cost or it fails to include data supporting the alleged 
eost. Another objection is reference to system average costs in 
support of individual rates. Nevertheless, operating expense is 
a major element in the determination of reasonable rates.’’ 


Note what Mr. Commissioner Clarke said on May 8, 1954, in an 
address before a phase of the American Trucking Associations: 


‘In presenting rate proposals to the Commission it is essential 
to support such rate changes with adequate cost data. We find, 
however, an unfortunate lack of fact-facing by carriers who 
approve the use of cost data when it appears to support the position 
they have taken with respect to proposed rates or charges, and to 
deny the validity of cost determination when it does not support 
the position they wish to take. There is an old aphorism in the 
legal profession, ‘If the facts do not support my theories, so much 
the worse for the facts.’ 

“The controlling objective in the conduct of Commission 
hearings is to ascertain all pertinent facts, including, of course, 
those relating to costs... .’’ (Traffic World, May 15, 1954, p. 34). 


However, at the 1956 annual meeting of the Association Dr. Ford 


> eaten formerly head of the Commission’s Cost Finding Section, 
Said: ‘ 


“There is nothing fixed or rigid, or shouldn’t be, in this cost 
business. It should be tailored to the particular problem at hand.”’ 
Dr. Edwards, also at the annual meeting of the Association, in 





1112 I. C. C. PRACTITIONERS’ JOURNAL 





speaking of Mr. Towne’s? statement, indicated that ‘‘a great deal of it 
was a warning: ‘Go a little slow.’ ”’ 

Mr. Commissioner Tuggle, at the 26th Annual Meeting of the Asso. 
ciation, May 5, 1955, expressed serious doubt as to the wisdom of using 
cost factors alone. 

It is being advocated by some that the authority of the Commission 
should be restricted to the prescription of minimum rates which shall 
not be less than compensatory, i.e., when they fail to cover the direct 
ascertainable cost of producing the service; and maximum rates which 
do not fall below the full cost of performing the services. In other words, 
cost should become a controlling minimum or maximum factor. 

Of course, recently the subject of cost has been receiving more and 
more consideration in fixing transportation rates, both rail and motor. 
As stated, the Commission has established a Bureau of Accounts, Cost 
Finding, and Valuation. And the ‘‘Weeks Committee’? recommends 
expansion so as ‘‘to form a basis for the Commission’s judgment of what 
constitutes compensatory rates.’’ Is it intended that the Commission 
use that data even though it is not of record? 

But note what was said in Motor Carrier Rates New York City 
Area—New England, 62 M.C.C. 593, 602: 


‘‘Paragraph (e) of section 216 does not specify any standards 
for the determination of minimum reasonable rates. There is, 
however, a close relation of the provisions of that paragraph with 
the provisions of paragraph (i) of that section defining the rule 
of ratemaking, and with the provisions of the national transporta- 
tion policy. In determining and fixing minimum reasonable rates, 
both motor and rail, the same tests and standards as are generally 
used in determining and fixing maximum reasonable rates are 
applied. Thus, although it has been applied in a number of cases, 
the test of whether the rates are reasonably compensatory is not 
the sole or controlling test. Reliance need not be placed on carriers’ 
operating costs. When critically examined, the statement made in 
Freight, All Kinds, Lincoln, Omaha, and Nebraska Points, 32 
M.C.C. 339, 344, cited by the New England Traffic League, is not 
authority to the contrary. In that case the considered individual 
motor-carrier rates were proved to be reasonably compensatory 
and, not being clearly shown to constitute destructive rate cutting 
or otherwise actually to endanger the rate structure, they were 
not condemned as unreasonably low. To accord undue weight as 
a precedent to the statement made in that report, that the predomi- 
nant element to be considered is whether the rates are reasonably 
compensatory, would not be consistent with the weight of authority 
in prior and subsequent cases which hold that the same tests of 
reasonableness are to be applied in determining both minimum and 
maximum reasonable rates. ... ”’ 


2 Mr. Samuel A. Towne, Chief, Cost Finding Section of the Commission. 
_ 8 Report of the President’s Advisory Committee on Transport Policy and Orga- 
nization, released at the White House, April 18, 1955. 
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Similarly, in Sugarcane from South Florida to Clewiston, Fla., 
981 1.C.C. 47, 63, the Commission said: 


‘‘Protestant admits numerous defects in its cost study, but 
contends that respondents should have given the corrected items. 
Even if protestant’s cost figures had been reliable, however, the 
basing of rates solely on fully distributed costs would ignore the 
value of the service to the shipper. This method of fixing rates if 
applied to all commodities in a given area, or region, would result 
in reducing transportation charges, especially line-haul charges, 
on certain high-grade traffic and increasing such charges on most 
low-grade, heavy-loading, volume-moving traffic, with a tendency 
to dry up much of the traffic moving in large volume, thereby 
even increasing the burden to be borne by the higher-rated traffic. 
Both the Supreme Court and this Commission have consistently 
rejected the thought that costs should be the controlling factor in 
rate making. Alabama G. 8. R. Co. v. United States, 340 U.S. 216, 
and cases cited therein.’’ 


As previously indicated, the staff of the Commission prepares and 
publishes various studies of cost of transportation, but the shipper, if 
he does not employ a high priced specialist on cost, is unable to present 
those studies initially, or use them to rebut elaborate presentations 
made by the carrier on that subject; or to present initially any data on 
that subject when he anticipates that the carrier, knowing that that cost 
data would argue against it, will fail to present such a study. 

The Commission often uses data produced by its Cost Finding Sec- 
tion, even though not in the record. To illustrate: At the May 6, 1955 
session of the Twenty-sixth Annual Meeting of the Association at the 
Hotel Commodore, New York City, a member of the Commission’s Board 
of Suspension was a member of a panel. The Suspension Board, of 
course, has authority to suspend or to decline to suspend proposed in- 
creased or reduced rates. The writer asked the panel member concerning 
the use of cost figures. Quoting the transcript of that discussion, which 
appears in the June 1955 issue of the I. C. C. Practitioner’s Journal, 
page 955: 


‘“Mr. Wagner: We heard much today about costs, otherwise I 
wouldn’t have brought it up. We heard that cost is a relative figure 
and you cannot determine the cost between any two points on a 
given commodity, etc. Has the Suspension Board, either in mind 
or on paper, or submissions by the Bureau of Statistics [sic. Cost 
Section], anything bearing on costs which it uses to suspend rates, 
which are not available to the public or not even put into the 
protest ? 


‘Mr. Bay: On every protest that is filed, that is one of the 
first things we do. We ask our Cost Section to give us the esti- 
mated costs, both the out-of-pocket and the fully distributed. They 
do that. We use it. When I say ‘we’ I am talking for myself, 
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you understand. I use it. That helps me—because I certainly 
cannot look at a rate and tell you whether it is compensatory or 
non-compensatory, or whether it covers out-of-pocket or does not 
—those figures are available to you, and if you ask for them I wil] 
be glad to tell you any cost figures that are given to us by our 
Bureau of Statisties [sic. Cost Section]. 

‘‘Mr. Wagner: I think I have most of them distributed to the 
public, right in my office. But when we come before the Commis. 
sion, I doubt whether we can get into the record any one of those 
figures which come from the Commission without objection from 
the carrier himself, and maybe the Examiner himself. 

‘Mr. Bay: That is outside my jurisdiction. I only suspend 
them.”’ 


It will be observed that the Commission uses its cost figures in the 
determination of suspension, but when the proceeding is heard before 
an Examiner the rights of the shipper are curtailed in respect of those 
cost data. 

The railroads, through their national and territorial associations 
or bureaus, as well as through their individual staffs of specialists, 
are able to do and do make elaborate presentations of cost studies in 
the various rate proceedings. What is true as to the railroads is largely 
true as to the motor carriers. In addition to motor carrier bureaus or 
associations, some individual motor carriers are rather elaborately 
equipped in that respect, as are many of the individual railroads. So, 
the carriers are equipped to make complete presentations as to cost. 

However, the shipper is often not so fortunate in that respect. 

Sight must not be lost of the disadvantage to which the shipper 
is put in making out his case before the Commission in connection 
with the rail and motor carrier rates which he must pay for the trans- 
portation of his products. 

This article deals with that more particularly as it may affect the 
shipper. 

On the extent to which the shipper is at a disadvantage because of 
his lack of knowledge or experience in cost accounting applicable to 
carriers, reference is made to the voluminous, technical, 204-page doeu- 
ment entitled ‘‘Explanation of Rail Cost Finding Procedures and 
Principles Relating to the Use of Costs,’’ Statement No. 4-54, issued in 
November 1954. Also see the 124-page document entitled ‘‘ Explanation 
of the Development of Motor Carrier Costs with Statements as to Their 
Meaning and Significance,’’ Statement No. 1-54, issued in April 1954. 

The shipper is confronted with insurmountable difficulties in 
attempting to establish cost, because the basic data for the determination 
of those costs are usually in the hands of the carrier, and even when 
the shipper attempts to use Commission-issued cost statistics the carriers 
promptly oppose the use of those statistics, and when the shipper asks 
the carriers to furnish requisite data the carriers refuse to do so, and the 


Commission itself usually declines to require the carriers to furnish 
that data. 
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In this connection, observe the statement made by Mr. Commissioner 
Freas on July 26, 1955, at Palm Springs, Calif., speaking of ‘‘ problems 
in rate making,’’ when he said, ‘‘ Basic data as to the cost of the service 
are frequently totally missing or wholly inadequate.’’ (Daily Traffic 
World, January 26, 1956) 

In one complaint proceeding the railroads refused to supply certain 
of the shippers with data which would have been useful to them in pre- 
paring costs, and the Commission declined to require the railroads to 
furnish that data, even though those shippers offered to relieve the 
railroads of all expense in connection with furnishing that data and 
even though the Commission in a prior similar case a number of years 
ago required the railroads to furnish data along the very same lines. In 
the recent proceeding referred to, the railroads presented no cost data 
and the Examiner in his proposed report, and the Commission, un- 
doubtedly assisted by the Cost Finding Section, pointed to the inade- 
quacy of the shippers’ showing because of the omission of data along 
the very lines above indicated. 

Occasions arise where the carriers even decline to furnish the data 
underlying its own cost figures. For example, in Ball or Roller Bearings, 
New Jersey to Detroit, 53 M.C.C. 106, 108, the Commission said : 


‘*An essential element for the determination of the reason- 
ableness of reduced rates is whether they would be reasonably 
compensatory ; that is, return full allocated costs plus a reasonable 
profit. In this respect, Interstate declined to divulge its under- 
lying cost data for the truckload cost figures it submitted in evidence 
and relied solely upon an opinion that a truckload rate which would 
return truck-mile earnings within a range from 35 to 37.75 cents 
would be reasonably compensatory. Without any supporting cost 
data in evidence, we are unable to appraise the correctness of this 
opinion. The mere facts that the proposed rate is not an initial 
departure from the classification and that rates on a somewhat 
relative level are maintained by other motor common carriers, have 
little, if any, value as criteria of a reasonable rate level by respon- 
dents from and to other points.’’ 


In contrast with the decision in the Roller Bearing case, note what 


the Commission said in Iron and Steel from and to Maryland, 62 M.C.C. 
389, 396 : 


‘*Kastern rail carriers argue that the record is lacking in 
reliable evidence with respect to respondents’ costs of operation; 
that in view of this, it cannot be determined whether the proposed 
rates to points in Connecticut would be compensatory; and, that, 
therefore such rates have not been justified. They rely on Alcoholic 
Tiquors from Ohio, Ind., and Ky. to St. Louis, 49 M.C.C. 703, and 
Beans and Packing House Products from Kansas City, 52 M.C.C. 
661. In the first-cited case division 3 stated that an essential element 
to be considered in determining the reasonableness of new or reduced 
rates is whether they would be reasonably compensatory; that the 
only evidence in this respect submitted by the respondents in that 
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case was the opinion of their representatives that the proposed 
rates would be reasonably compensatory; and that without any 
supporting cost data the division was unable to appraise the cor. 
rectness of those conclusions. In the other case some cost data 
was presented by one of the respondents, but division 3 concluded 
that the showing as to the reasonably compensatory character of 
the proposed rates was not very satisfactory. It is clear from the 
division’s reports that the absence of cost data was not the con. 
trolling consideration in the cited cases. It does not follow from the 
statements made in these reports that cost data are the only criteria 
on which the reasonableness of reduced rates can be determined. 
See Various Commodities, Los Angeles to Phoenix and Tuscon, 
53 M.C.C. 796, 799.’’ 


In some proceedings the Commission has had its staff prepare cost 
data for use in the particular case. For example, in MC-C-1629, Iron 
and Steel Articles—Eastern Contract Carriers (still pending) on May 
17, 1954, the Commission directed members of its own staff to prepare 
a study for introduction as evidence as to costs of contract motor carriers 
for transporting those commodities. And the Commission even indicated 
that ‘‘directives or other process will be issued to the respondent motor 
contract carriers when necessary to obtain data needed by the Con- 
mission’s staff in the preparation of this cost study.’’ In other words, 
for the motor carriers the Commission’s Cost Finding Section will 
prepare a study and call upon the carriers for any deficiencies in data 
available to the Cost Finding Section. 

If the Commission declines to require the railroads to make avail- 
able data usable for a cost study, as it has on occasion, and if the data 
published by the Commission’s Cost Finding Section may not be used, 
then the shipper is put into a position where he cannot present a cost 
study; and only the railroads may, but, of course, they will do so only 
when it is to their advantage. 

Somewhat along the same line, note what Mr. James F. Pinkney, 
General Counsel, American Trucking Associations, Inc., said before the 
subcommittee on Transportation and Communication of the House Com- 
mittee on Interstate and Foreign Commerce: 


‘*|., A motor carrier confronted by a railroad rate reduction 
on competing traffic would be unable to have the rate declared un- 
lawful unless he could prove that the rate does not cover the rail- 
road’s out-of-pocket costs for performing the service. Clearly the 
difficulties of a motor carrier in attempting to establish that a par- 
ticular rate of the railroad is below its out-of-pocket costs are well- 
nigh insurmountable.’’ 


Examiner Howard Hosmer, at the latest annual meeting of the 
Association, said: 


sc 


. . it may be that with the greater reliance on costs a kind 
of new profession embracing the cost experts is developing. . . .” 
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At that same annual meeting of the Association, Mr. Wilbur LaRoe 
asked : 


‘*Well, we hire an expert cost man at considerable expense, 
we run up a bill of fifteen, twenty or thirty thousand dollars, we 
make a cost study, we show that, whereas ordinary traffic pays 50 
per cent beyond out-of-pocket cost, iron and steel pays 95 per cent 
above out-of-pocket cost. We think we have done pretty well. 

‘*The report comes out by the ICC and very brief consideration 
of costs says, ‘We have looked at the complainant’s cost figures but 
we have frequently said that cost is not controlling in the making 
of rates,’ and so our valuable cost study goes into the waste basket. 

‘*T suppose it is quite impossible for anyone to answer this 
question but I will take a chance on asking it: Do you have any 
guidance to give to the practitioner as to the type of case where he 
should go into cost and it should have consideration, and the type 
of case where he should not go into cost because it is not likely to 
have any consideration ? 

‘‘Mr. Aplin: So far as I know, any case today in which cost 
evidence is presented, that evidence is considered. Ordinarily our 
cost experts analyze cost studies and they are given the weight to 
which we believe they are entitled.’’ 


In a given proceeding the shippers endeavored to get a representa- 
tive of the Cost Finding Section assigned to follow the proceeding as 
it progressed; but the Commission did not do that. (A request by a 
representative of the Commission’s Cost Finding Section, or at his sug- 
gestion a request by the Examiner hearing the case, addressed to the 
carriers, is usually productive of results and more effective than a re- 
quest by a shipper addressed to the Commission to require the carriers 
to supply data, or later after the issuance of a proposed or final report 
in which deficiencies on the subject are reported by the Examiner or 
the Commission). In that proceeding it was necessary for one group 
of shippers to employ an expert cost accountant, and they expended in 
excess of $22,000.00 therefor. Also, in that same proceeding, other 
groups of shippers were impelled to employ cost accountants, and it is 
understood that one group paid more than the first group, and still an- 
other group not far from what the first group paid. As the proceeding 
may not be through, there may be additional need for their services, 
and further expense to the shippers. 

Transportation costs are always in a state of flux, especially where 
economies in service are accomplished. To illustrate: With dieselization, 
the railroads often consolidate as many as three or four trains into one, 
with a resultant large saving in unit cost. On occasion they even go as 
far as not to run a train until they have a maximum of tonnage avail- 
able, rather than a minimum. On the reverse side, the shippers seldom 
receive a compensating decrease in freight rates on their particular 
products. So costs presented in a proceeding this year may not be help- 
ful in another similar proceeding next year. 
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As stated, the shipper is at a disadvantage in the use even of data 
issued by the Commission’s Cost Finding Section. That data is often 
used by the Commission itself, as previously indicated, but the shipper 
without employing an expert cost accountant is deprived of the use of 
those studies." 

To illustrate: The Commission’s cost studies carry on their face 
the statement (appearing also on all similar documents) that ‘‘this 
study, issued as information, has not been considered or adopted by the 
Interstate Commerce Commission.’’ In Statement No. 5-54, issued in 
December 1954 by the Commission’s Bureau of Accounts, Cost Finding 
and Valuation, entitled ‘‘Cost Study of Class I Motor Carriers of 
General Freight in the Middlewest Territory—Year 1953,’’ the second 
paragraph of the introductory statement reads: 


‘‘The purpose of the study is to provide the Commission with 
costs to assist in judging what the level of rates should be, to fur- 
nish costs for use in judging rate proposals before the Suspension 
and Fourth Section Boards, and to permit comparisons of rates 
and costs in eases before the Commission.’’ 


Unquestionably any use of that study by a shipper witness, not an expert 
cost accountant, would be objected to by the carriers, and the objection 
would be sustained by the Commission. 

Having in mind the expense in retaining an expert in cost accoun‘- 
ing, sight should not be lost of the fact that the greater proportion of 
the rate proceedings before the Commission embrace relatively small 
volume movements, or affect a small or poor shipper. Therefore, in- 
curring such expense is not warranted. 

Let us look at a few recent decisions of the Commission and the uses 
made of costs, or the reverse. 

Note what the Commission has said relative to (1) an excerpt from 
a Commission prepared cost study, (2) whether the witness prepared the 
underlying material upon which the Commission’s figures are based, 
(3) whether the person who made the Commission’s cost study was 
available for cross-examination, (4) whether the witness is familiar with 
the procedures under which the underlying data were assembled, and 
(5) territorial cost averages in connection with rates on a single com- 
modity between particular points. 

In Fly Ash, Chicago and Trenton, Mich., to Official Points, 292 
I. C. C. 349, 363, the Commission said: 


‘Certain cost data submitted by the coal association were taken 
from Commission Statement 2-52, ‘Rail Carload Cost Scales by 
Territories as of January 1, 1952.’ The witness who compiled the 


1An experienced cost accountant on August 21, 1956, announced intention to 
apply the Commission’s cost formula to individual railroads, designed to apply the 
unit costs for any particular movement, weight of load, or other characteristic one 
may be interested in. While the data would serve the purpose of comparing those 
costs with present or proposed rates, question arises whether a shipper witness would 
be permitted to introduce such a study at a hearing if the witness were not a cost 
accountant or one who participated in its preparation. 
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data did not prepare the underlying material contained in the state- 
ment referred to. Objection by the carriers to the receipt of such 
cost data in evidence, upon the ground that the persons who had 
actually prepared the underlying material were not available for 
cross-examination, was overruled by the Examiner and the data 
received in evidence. On brief, the carriers renew their objection 
and seek to have the exhibits containing the cost data stricken from 
the record. In support of their position, they refer to Grain and 
Products, Oreg., Idaho, Utah to Pacific Coast, 268 I. C. C. 707, 732, 
where the Commission stated : 


‘* “Counsel for the Department of Agriculture offered in 
evidence an excerpt from a study of general transportation 
costs, prepared by one of our employees, and published as 
Senate Document No. 63. He disavowed reliance upon the 
excerpt as justification for rates which the department regarded 
as reasonable. Nevertheless, his witness proposed rates, based 
thereon, considerably lower than those herein prescribed, and 
in oral argument before us, counsel supported the contentions 
of his witness. The presiding examiners sustained respondents’ 
objection that the excerpt was inadmissible ; because the author 
of the study was not available for cross-examination. The de- 
partment excepted to the ruling of the examiners, and renewed 
its exception on oral argument. We find that the excerpt is not 
properly admissible. Iron and Steel to Iowa, Minn., Mich., and 
Wis., 263 I. C. C. 361. See also Blytheville Chamber of Com- 
merce v. Aberdeen & R. R. Co., 259 I. C. C. 201, 210, footnote 4.’ 


‘‘The instant situation is distinguishable from that considered 
in the above-mentioned proceeding, in that here the Commission has 
made all underlying documents to its Statement 2-52, referred to 
above, available for public inspection and use. Furthermore, the 
witness who prepared these exhibits was personally familiar with 
the procedures under which the underlying data were assembled. 
This witness was available for cross-examination, but the carriers 
declined to avail themselves of that privilege. A somewhat similar 
situation was considered by division 3 in Lynchburg Foundry Co. v. 
Atchison, T. & 8. F. Ry. Co., 279 I. C. ©. 171. At pages 174-175, 
the division said: 


‘¢ “An exhibit prepared by a witness for the complainant 
purporting to show the cost of transporting pig iron over a 
logical route from Minnequa to Lynchburg, computed by apply- 
ing certain unit terminal and train line-haul costs for the west- 
ern and eastern districts and the Pocahontas region taken from 
a statement issued by the Commission’s Bureau of Accounts and 
Cost Finding entitled Rail Car Load Costs by Territories as of 
January 1, 1948, was received in evidence by the examiner over 
the defendants’ objection. On brief defendants renewed their 
objection that the exhibit constituted hearsay evidence because 
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the person who made the study upon which the unit costs were 
based was not available for cross-examination, and moved that 
the exhibit and testimony relating thereto be stricken from the 
record. Administrative agencies are not bound by the ordinary 
judicial rules of evidence, and the motion to strike is overruled, 
However, it is noted that the computations made in the cost 
study are based upon territorial averages. Such computations 
cannot be made to serve as a sound basis for determining maxi- 
mum reasonable rates on a particular commodity from and to 
particular points. Comparison with the prescribed and pre- 
vailing rates or rate bases are the controlling considerations,’ 


‘‘The objection is overruled.”’ 


In other words, in the Lynchburg case the cost figures were received 
in evidence, even though the witness was not familiar with the ‘‘statis. 
tical techniques’’ of the Bureau. But with strings attached which prac- 
tically nullify the figures. Similar action has been taken in other cases, 
for example, Halifax Paper Co. v. Aberdeen & R. R. Co., 286 I. C. C. 
231, 240. 

In contrast, the Commission has recognized system averages in con- 
nection with the movement of a given commodity between two points, 
introduced by a commerce assistant for respondent in a rail suspension 
proceeding. In Agricultural Implements, La Crosse, Wis., to Indepen- 
dence, 297 I. C. C. 756, the Commission used Statement No. 2-55, ‘‘Rail- 
road Carload Cost Scales by Territories as of January 1, 1955.’’ Of 
that document it used the average cost on traffic transported in box cars 
based on a short line distance of 500 miles for Class I railroads in the 
Western District as of January 1, 1955. The exhibit was presented 
under modified procedure by a Commerce Assistant for the respondent. 
There is no indication that he was a cost accountant. And it is doubted 
whether he participated in the preparation of Statement No. 2-55. Also, 
the figures were system averages for the entire Western District. There 
is nothing to indicate that system figures are appropriate between points 
such as La Crosse and Independence. In other words, the presentation 
of Statement No. 2-55 figures by the railroads was accepted and used 
by the Commission, even though the Commission has often said that those 
system cost figures may not be used in connection with a point-to-point 
rate on a single commodity, as it was here. The Commission did in that 
case what the Suspension Board unquestionably often does when it de- 
termines suspension. 

In the suspension proceeding heretofore quoted from (Grain and 
Products, Oreg., Idaho, Utah to Pacific Coast, 268 I. C. C. 707, decided 
July 25, 1947) the Commission sustained the Examiner’s ruling to ex- 
clude an excerpt from Senate Document No. 63 offered by counsel for the 
Department of Agriculture because ‘‘the author’’ was not available for 
cross-examination. The ‘‘author,’’ referred to was Dr. Ford K. Edwards 
(and his staff in the Cost Finding Section). He resigned from the Com- 
mission May 31, 1950, and is now in private practice as an expert cost 
accountant. As Statement No. 5-56 was issued May 1956 by the Cost 
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Finding Section and was based upon rail carriers’ operations during the 
year 1954, with an adjustment to reflect wage and price levels.as of 
January 1, 1956, it cannot be said that Statement No. 5-56 was prepared 
by Dr. Edwards. It is clearly evident that Statement No. 5-56 was pre- 
pared by the Cost Finding Section of the Commission, and it should not 
be expected that the entire Cost Finding Section, or all of those em- 
ployees in the Cost Finding Section, or even some of them who worked 
on that statement must be called as witnesses in order for one other than 
the carriers, to make any use of that study prepared by a Section of the 
Commission. If it cannot be used, question even arises as to why was it 
prepared? Or, why is it distributed to the public? 

The Commission has permitted use of the Rail Form A formula de- 
vised by the Cost Finding Section of the Commission, for computing 
railroad service costs. It also permitted the use of Statement No. 1-51 
of the same Section, which was also based upon Rail Form A, and was 
similar to Statement No. 2-52, except that the latter was brought up-to- 
date. That was in New Jersey & N.Y. #. Co. v. Erie R. Co., 288 I. C. C. 
219, 226. There is no indication in the report that those who participated 
in the preparation of the study appeared at the hearings. Why the 
railroads may use those cost studies, and the shipper may not, was cer- 
tainly not made manifest. 

In Increased Less Than Carload Rates in Official Territory, 273 
I. C. C. 57, 84, 85, 89, decided October 11, 1948, the petitioners in their 
cost study used ‘‘operating expenses, rents, and taxes for the nine 
selected carriers . . . segregated between the out-of-pocket and the con- 
stant expenses on a basis developed by our Bureau of Transport Eco- 
nomics and Statistics. ... Allowance for return at both 4 per cent and 
6 per cent was computed on the basis of the rail carriers’ book invest- 
ment... .’” The Commission said: 


‘‘The formula used by petitioners in developing the cost of 
their less-than-carload operation was, as previously stated, prepared 
by the Bureau and used in the development of costs in No. 28300.° 
A check of petitioners’ figures disclosed, except as hereinafter indi- 
cated, a careful application of the formula. Protestants’ contention 
that the formula could not be used to determine the cost of less-than- 
carload traffic is not warranted. The formula gives consideration to 
the weight of the load, the tare weight of the car, and the per cent 
empty return of the equipment... .’’ 


Of course, as indicative of the fact that certain movements incur 
costs less than system averages, reference may be made to the decision 
in Petroleum Haulers of New England, Inc. v. Boston & M. R., 269 
L.C.C. 6, 20. Therein certain rates were held to be not unduly low. To 
establish that fact the railroads presented cost studies showing in detail 
factors actually applicable to the particular traffic and its handling. 


4The predecessor which included the Bureau of Accounts, Cost Finding and 
Valuation. 


5 The same study, subject to slight variation, which constituted Senate Document 
No. 63, referred to hereinbefore. 
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They have these data, the shippers have not. The Commission there 
said : 


‘“‘The cost formula used by complainants was developed by 
the Bureau for the purpose of obtaining territorial costs, whereas 
the formula generally followed by defendant was developed by 
the Bureau for the purpose of obtaining the cost for specific point- 
to-point movements. In the latter formula the costs reflect not 
only the length of the haul, the weight of the lading, the tare 
weight of the car, and the percent of empty return movement, but 
also the weight of the specific trains handling the traffic, the weight 
of the locomotives used, the amount of helper service received and 
the specific amount of switching at origin, intermediate and destina- 
tion points. While the formula used by complainants reflects 
the length of haul, the weight of the lading, the tare weight of the 
ear, and the percent of empty return movement, it is based on 
system average operating conditions and for that reason would not 
portray the cost for the movement of petroleum products as 
accurately as the one used by defendant... .’’ 


But note that in Sewer Pipe Between Points in Official Territory, 
298 I.C.C. 21, 29, 32, the Commission referred to the use by the railroads 
of eastern district average out-of-pocket and fully distributed costs for 
box car handling of all commodities for 438 miles, the average haul of 


sewer pipe, for comparison with the revenue. 

It is somewhat difficult to grasp the exact import of the proposal 
of the Weeks Committee Report. It proposes to continue authority 
in the Commission to prescribe minimum and maximum rates. But the 
lines of demarcation are indefinite. They express the belief that ‘‘rates 
are unreasonably low when not compensatory, i.e., when they fail to 
cover the direct ascertainable cost of producing the service to which 
the rates apply.’’ In defining maximum rates, they say ‘‘that rates 
cannot be forced by the Commission below the full cost of performing 
the services to which such rates apply exclusive of losses in other serv- 
ices.’’ 

What the difference is between ‘‘direct’’ cost and ‘‘full’’ cost 
(exclusive of deficits in other services) is not defined. The Commission’s 
eost figures include a 4% return. Perhaps the minimum rates are 
intended to exclude the return referred to. Elimination of the allowance 
for return would reduce the Commission’s out-of-pocket costs about 
15%." Then, the ‘‘full’’ cost maximum rate contemplated by the 
Weeks’ Committee excludes deficits in other services. The Commission’s 
fully distributed cost includes both a 4% return and losses in other 
services, such as passenger and less carload deficits. 

Under the Weeks proposal it would appear that the Commission 
eannot hold that a rate would be unlawful (unreasonable) if it would 


6 It was data along those lines which were sought by the shippers in a complaint 
case hereinbefore referred to, but which data the Commission declined to require the 
railroads to furnish. 

7 Statement No. 5-56, p. 3. 
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be under cost plus burden, and over out-of-pocket cost. It could not 
fix the precise rate. Let us assume an existing rate of $1.10, and the 
railroads publish tariffs carrying $1.45. The Suspension Board learns 
from the Cost Section that the out-of-pocket cost would be $1.00 and 
the cost plus burden would be $1.50. If the Commission may fix only 
maximum or minimum rates, the Suspension Board can scarcely find 
a prospect of unlawfulness in that situation, because the $1.45 rate is 
within the zone of reasonableness based upon cost, i.e., between $1.00 
and $1.50. Not being allowed to find a prospect of unlawfulness (un- 
reasonableness), it would appear that the Suspension Board could not 
suspend. But if the Commission were not so proscribed, the Suspension 
Board could suspend the proposed rate of $1.45 because of the prospect 
of unlawfulness, and investigate further. 

At the most recent annual meeting of the Association, Examiner 
Howard Hosmer said: 


‘¢ .. The [Weeks] Committee said it ‘believes that rates are 
unreasonably low when not compensatory, i.e., when they fail to 
cover the direct ascertainable cost of producing the service to which 
the rates apply.” The intended meaning is far from clear, and the 
passage is not to be found in the accompanying bill, S. 1920. 
However, it is proposed in the bill to provide that in determining 
maximum rates ‘the Commission shall not require such charges 
to be reduced below the full cost of performing the services to which 


they apply, exclusive of losses in other services.’ You practitioners 
and everyone else interested in transportation may well give 
thought to what this provision means and whether the effect of its 
enactment would be desirable.’’ 


Dr. Edwards, at the same annual meeting of the Association, said: 


‘‘Are fully distributed costs generally understood? My answer 
would be that they most definitely are not. The Cost Section’s fully 
distributed costs are based upon the out-of-pocket cost, to which is 
added a flat ton and ton-mile cost factor for contribution to over- 
head and profits. If you add the identical contribution or profits 
per net ton and ton-mile to the out-of-pocket costs of every com- 
modity class, then every commodity class will come out at 100 per- 
cent ratio to fully distributed costs. On this basis only can traffic 
be brought to a 100 percent of fully distributed cost.’ 


That the Commission considers the cost studies prepared by its staff 
to be of value is manifested by its statement in its decision in Ex Parte 
No. 196, Increased Freight Rates, 1956, filed May 7, 1956, wherein it 
stated : 


‘‘The contribution studies as prepared by our staff continue 
to be the best data we have to determine, for movements of com- 
modities within and between the various territories, relative out- 
of-pocket costs of the several commodity classes and the contri- 
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bution in excess of the out-of-pocket costs provided by the various 
commodities.’’ (Sheet 90) 


The Commission was there speaking of coal. Without going into 
detail, a few figures taken from the latest issue by the Cost Finding 
Section, released in February 1956, covering the year 1953, may be of 
interest. The revenue from the rates on certain commodities is com. 
pared below with the out-of-pocket costs and with the contribution 
toward fully distributed costs, for the year 1953, the latest data published 
by the Commission. 


Ratio Revenue Ratio Revenue 
Commodity Commodity to Out-of-Pocket to Full 

Code Group Distributed Cost 
049 Apples Fresh 76 
061 Oranges Grapefruit 81 
063 Peaches Fresh | 83 
077 Cabbage 73 
079 Celery 65 
081 Lettuce 61 
085 Potatoes Not Sweet 71 
087 Tomatoes 71 


203 Cattle Calves S D 75 
205 Calves D D 79 
213 Swine D D 76 


215 Meats Fresh NOS 106 
217 Meats Cured 102 
219 Packing-House Products Edible 143 114 


305 Bituminous Coal 130 79 


Statement No. 4-56, Distribution of the Rail Revenue Contribution by Commodity 
Groups—1953, Bureau of Accounts and Cost Finding, Cost Section, Interstate 
Commerce Commission, released February 1956. 





At the latest annual meeting of the Association Mr. Towne, Chief, 
Cost Finding Section of the Commission, said : 


‘*... Few commodities move at rates which correspond exactly 
with total costs. This fact is illustrated for rail carload traffic by 
studies such as the one entitled Distribution of the Rail Revenue 
Contribution by Commodity Groups—1953. For the United States 
carload traffic about 6 percent of the revenue is derived from rates 
approaching this cost level, i.e., within 5 percent. The remaining 
94 percent of the carload revenue is divided 40 percentage points 
to traffic which is rated at less than approximate total costs and 
54 percentage points are rated higher. If the rates on this latter 
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so-called ‘high-rated traffic’ were reduced to the total or fully 
distributed cost level, then the rates on the traffic rated less than 
total costs would have to be increased by an amount sufficient to 
recoup the loss of revenue. By nature this latter volume-moving 
traffic has an elastic demand and its response to increased rates 
being unfavorable, this traffic would no doubt dry up in the 
process. The contribution previously provided by the volume mov- 
ing traffic would then have to be furnished by the high-rated traffic. 
This operates to lessen the possibility of a reduction for the high- 
rated traffic as might be contemplated by a scheme of charging rates 
based on total costs.’’ 


At that annual meeting of the Association Mr. John R. Turney 
asked : 


‘‘Do I understand what you said was that when you got above 
the out-of-pocket costs and came into the field of the constant cost 
of the burden that you there meet a joint burden which could not 
be distributed or allocated in any way except arbitrarily, is that 
correct ?’’ 


Mr. Towne: ‘‘It can only be done by some arbitrary method, 
9? 


yes 
Mr. Turney : ‘‘ That has no relation to cost?’’ 
Mr. Towne: ‘‘ Yes, sir.’’ 


At that same meeting of the Association, Mr. Arthur L. Winn, Jr., 
asked : 


‘‘Mr. Towne, do I understand properly from what you have 
told us that so far as fully distributed cost is concerned, as calcu- 
lated, that it is of little or no value in determining the right rate 
on a particular commodity—fully distributed cost? If you did 
that, would you not ignore entirely value of service?’’ 


Mr. Towne: ‘‘That would ignore value of service, as I have 
defined it. It would only have a value indicating what the average 
contribution would be.’’ 


Mr. Winn: ‘‘ Does it have any value in determining a reasonable 
rate on a particular commodity—any value at all?’’ 


Mr. Towne: ‘‘I think that is a point for the Commission to 
decide.”’ 


What becomes of ‘‘value of service,’’ if the Commission could 
only prescribe maximum rates not less than full cost of performing the 
service, and minimum rates which shall not be less than compensatory, 
leaving to the carrier alone to determine where in between? 

Secretary Weeks in his initial statement before the House Com- 
mittee indicated that his report recommends amending the rate-making 
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provision so as to ‘‘limit regulatory authority to the prescription of 
reasonable minimum or maximum rates’’ and ‘‘authorize volume rates.’’ 
(September 19, 1955, page 13 of his mimeographed draft) While he 
states that no change is proposed as to unjust discrimination, in the 
next sentence he indicates that it would ‘‘establish a ‘zone of reasonable- 
ness’ within which all common carriers . . . would have freedom . . 
to adjust their rates .. . in accordance with their best judgment.’’ 

Secretary Weeks urges that ‘‘Where a carrier can move volume 
shipments in multiple units at lower cost and at a competitive rate he 
should be permitted to do so.’’ He suggests that the Act should authorize 
incentive and volume rates to meet competition provided they are 
suitably related to cost minimum standards. (September 19, 1955, 
pp. 17, 18 of his mimeographed draft). If a carrier may thus reduce 
given rates with impunity, and as a corollary thereto reduce rates for a 
given shipper who has volume or ‘‘incentive’’ traffic, where will the 
allegedly needed additional revenue sought in general increase rate cases 
come from? The only answer is: From the less favored shippers. 

As to that, Mr. Commissioner Clarke, at Lancaster, Pa., on March 
12, 1956, in his undertaking to ‘‘set the record straight’’ concerning 
the Weeks’ Report, stated: 


‘‘If a carrier is permitted to make its rates solely upon the 
basis of competition, it is inevitable, human nature being what it is, 
that competitively-made rates will favor the large shipper, the 
large producing and consuming communities, and the commodities 
moving in heavy volume, as against the small shipper, the small 
community and the commodity which moves in small volume.’’ 


In the Traffic World of July 21, 1956, reference is made to a decision 
of the Canadian Transport Board in a proceeding identified as its File 
No. 29385.9, wherein a reduction in rate on cement clinker between two 
points was at issue. Quoting from the decision: 


‘* As to the first contention, i.e., that the rate of 12 cents from 
Exshaw to Clover Bar is compensatory in the respect that it yields 
more than ‘out-of-pocket’ costs: The board has obtained from the 
railway its statistics of these costs from which it is clear that, while 
this rate yields something more than so-called ‘out-of-pocket’ costs, 
it does not cover the full cost of transportation. 

‘*The term ‘out-of-pocket costs’ in the manner in which it is 
used today means ‘partial costs.’ Actually, every cost incurred by 
the railway to the last cent is an ‘out-of-pocket’ cost, and if all costs 
are not covered by a rate, then the rate is not fully paying its way 
and some other shippers are paying part of the cost by higher rates 
on their shipments... . 

‘*The cost of service, however, is only one factor in the deter- 
mination of a reasonable rate in relation to the freight rate structure 
as it exists today. The value of the service to the shipper; the value 
of the commodity itself; its ‘proper place in the rate structure’ 
(meaning its general relationship to rates on other articles) which 
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is a factor vigorously contended for by the railways in recent rate 
cases ; and its likely disruption of the rate structure on allied articles, 
are all additional factors which must be taken into consideration 
when determining a reasonable rate. By any of these criteria the 
rate of 12 cents per 100 lbs. on cement clinker between the points 
involved is less than reasonable.’’ 


Historically, value of service has been one of the important factors 
used by the Commission in making railroad freight rates. If costs alone 
are to control maximum reasonable rates, without a mandate to require 
the Commission to consider the effect of rates on movement of traffic, 
we can expect to have nothing but unrealistic decisions. 

In the ‘‘Explanation of Rail Cost Finding Procedures and Prin- 
ciples Relating to the Use of Costs’’ it is stated: 


‘‘The analysis of value-of-service or demand considerations is 
obviously something quite separate and apart from cost analysis. 
It frequently involves the appraisal of economic factors which are 
much more intangible than those encountered in cost finding.’’ 
(Statement No. 4-54, p. 19). 


At the recent annual meeting of the Association, Mr. Towne, Chief, 
Cost Finding Section of the Commission, said : 


‘*With the increased knowledge of costs the opinion is fre- 
quently expressed that the emphasis on value-of-service considera- 
tions should diminish. This is just about as pointless as saying that, 
if cotton growers would only improve their accounting records and 
separate out the production costs for cotton and cottonseed while 
these two products are still on the stalk in the field, it would not be 
necessary to consider the supply-demand situation of the market 
in reaching the selling prices the farmer will accept for each of his 
products when they are sold. There is no rational procedure in the 
field of cost findings which can be used as a substitute for the con- 
sideration of the effect of the prices (rates) on the movement of the 
traffic where constant costs are present. The buyers’ reactions are 
still as important a part of the picture today as they have been in 
the past.’’ 


Mr. Towne also said: 


‘*Cost and value of service (rate discrimination) are comple- 
mentary rather than conflicting concepts. That portion of the rate 
which covers the out-of-pocket cost is obviously a cost matter by 
definition and cannot be considered in any other manner. The re- 
mainder of the rate is solely a matter of value-of-service factors. 
This conclusion is necessary for the reason that one is here working 
in the area of constant costs and such costs cannot be reconciled 
with the concept of unit costs in the sense that each commodity 
should provide an average unit contribution to the burden. When 
a single rate is under consideration, although one may know that 
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the amount above out-of-pocket costs must be about 19 percent in 
the case of a motor carrier and 50 percent in the case of a rail carrier 
to provide the average need of all traffic, the figures are not useful. 
Conceivably, rates which are 4, 5, or 6 percent above out-of-pocket 
costs may be ideal for some commodities, while other commodities 
may be able to pay as much as 100 or 200 percent or even more above 
the direct costs. Thus, it may be seen, the making of individual 
rates based upon fully distributed costs usually would be incon- 
gruous with accepted principles of ratemaking.”’ 


Quoting further from Mr. Towne’s statement: 


‘‘How does the supplier of the service arrive at his maximum 
profits? Aside from a general knowledge of his total revenue re- 
quirements the supplier should know something about the direct or 
out-of-pocket costs occasioned by producing the service, whether it 
is rail or motor, and, in addition some knowledge of the probable 
results of his own price decisions on the actions of the buyer. Stated 
differently, the response of the traffic to the rates being proposed is 
of utmost importance.’’ 


On this subject, reference may be made to Coffee from San Francisco 


to Utah, 64 M. C. C. 261, 264. Therein the Division found that the evi- 
dence submitted was insufficient for the determination of the direct 
costs of transportation incurred. It continued: 


‘‘Even if we assumed that the proposed rate would cover the 
direct costs incurred in transporting this particular traffic, it is not 
sufficient under the law for the proposed rate to be merely ‘compen- 
satory.’ The law demands that rates and charges of common car- 
riers be subjected to broader tests than that they be only high 
enough to avoid ‘confiscation.’ Among other things, they are re- 
quired to be just and reasonable and conform to just and reasonable 
classifications of the property transported. This means that each 
rate should be reasonably compensatory; that is, each rate should 
contribute its fair share of the revenue required to enable the car- 
riers to render adequate and efficient service, considering all the 
incidents which affect the movement of the traffic. The value of the 
service is one of these incidents, as are competition and cost of 
service. Compare Petrolewm from South Atlantic Ports to South- 
east, 245 I. C. C. 23, and Tobacco L.T.L. Wilson Storage and Trans- 
fer Co., 61 M. C. C. 159... .”’ 


In H. R. 6141 and related bills there appear the ‘‘shall nots’’ pro- 


posed by the Weeks Committee. They are proposed for addition to the 
present section 15a of the Act. They read as follows: 


**In the exercise of its power to prescribe just and reasonable 
rates, the Commission shall not consider the effect of such rates on 
the traffic of any other mode of transportation; or the relation of 
such rates to the rates of any other mode of transportation; or 











eps > i £i!/ 


oe a ae 





le 





XUM 


SEPTEMBER, 1956 1129 





—_ 


whether such rates are lower than necessary to meet the competition 
of any other mode of transportation.”’ 


Comments concerning those ‘‘shall nots,’’ made by the Chairman of 
the Commission in a letter of July 20, 1956, to Chairman Priest of the 
House Committee on Interstate and Foreign Commerce, are of interest, 
and excerpts follow. (The complete letter is quoted on page 33 of the 
Weekly Traffic World of July 28, 1956). 


‘¢ |. The spokesman for the Association of American Rail- 
roads ® .. . suggested that such a change would benefit the shipping 
public by permitting the carriers with the lowest out-of-pocket costs 
to reduce their rates to the level of such costs without regard to any 
other considerations. .. . 

‘‘If the three ‘shall nots’ were inserted in the rule of rate 
making of section 15a, the Commission would be limited to one test 
in determining the reasonableness of a rate—whether the rate is 
compensatory. We are convinced that this would be highly im- 
practicable and inimical to the maintenance of a sound transporta- 
tion system. 

‘‘There is great variation in the cost patterns of the various 
forms of transportation. Authorities agree that the constant or 
fixed portion of the total rail expense is approximately twice as 
great as the corresponding costs for motor carriers, for example. 
It follows that the ratio of out-of-pocket or direct costs to total rail 
expenses is considerably smaller than the ratio of out-of-pocket costs 
to total motor carrier expenses. Thus, we have innumerable situa- 
tions where the carrier with the higher total costs will have the 
lower direct costs, and vice versa. The low-cost form of transpor- 
tation (all costs considered) should normally be the rate-making 
form. 

‘*. .. To put it bluntly, the proposed amendment to section 15a 
would, in many instances, enable railroads to drive other forms of 
transportation out of business. In transportation, as in any other 
business, with the disappearance of competitors the rates of the 
victors in such a struggle would not long remain on the depressed 
competitive levels. .. . 

‘«. . . Accordingly, a carrier should not be permitted to reduce 
its rates to an out-of-pocket level for the purpose, or with the prob- 
able result, of depriving shippers of the service of other carriers 
with lower full costs. To avoid such a result, consideration of the 
effect of the rates upon other forms of transportation is essential. . . . 





8 Jervis Langdon, Jr. See his reply to the statement of the Commission in the 
August 4, 1956 Weekly Traffic World, p. 23. In that connection, it is not understood 
that the Commission a Ch ies only the “full” cost, and that it does not, where 
appropriate, approve a $350 rate, as illustrated by Mr. Langdon. Quer : How can 
the Commission know that the railroad would get more traffic at the $3.50 rate if, 
under the “shall nots,” the Commission may not consider the effect of such rate 
on the traffic of any other mode of transportation? Apparently the railroads want 
unlimited right to pick and choose what traffic and whose shall be favored, and that 
the Commission should not be permitted to consider the result. 
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‘‘The proposed changes will have far-reaching consequences in 
other respects. Proponents of the three ‘shall nots’ minimize the 
difficulties which the Interstate Commerce Commission would face 
in protecting shippers and communities from unjust discrimination 
and undue prejudices and preferences. In our opinion, the pro- 
posed legislation would jeopardize many rate relations which have 
been worked out with extreme care over the years and which are the 
foundation of our marketing and distribution system. The interests 
of shippers and communities, like those of the carriers themselves, 
would be injured by the disruption of these relations. .. . 

‘*Tf section 15(1) were amended, the Commission would have 
the power to prescribe only minimum or maximum rates, or the 
‘relationship’ that may be necessary to remove a violation. The 
term ‘relationship’ would lose significance because only minimum or 
maximum rates could be prescribed. If section 15(1) is left un- 
changed, the Commission still would be prohibited by the new sec- 
tion 15a(3) from considering the relationship between rates of 
different modes of transportation. .. .’’ 


If the railroads and the motor carriers are turned loose so that they 
ean reduce their rates with impunity, we would unquestionably revert 
to the ‘‘laws of the jungle,’’ as indicated by the Commission in its 
‘*Comments’’ to Congress on the bills carrying the ‘‘ Weeks Committee”’ 
proposals. Throat cutting and rate wars would be worse than prior to 
1887, when special rates were published in so small type that microscopes 
were needed, or when secret, noncompensatory rates were put in for a 
day to accommodate a given shipper. 

The trend of the application of cost, its present method of in- 
troduction in proceedings before the Commission, and the proposals now 
before Congress, tend not only toward its legitimate use, but also en- 
courage instances of abuse. The subject deserves extremely serious 
study by the practitioner, the administrative agency, and the Congress. 
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Remarks of Justice Felix Frankfurter at Retire- 
ment Ceremonies for Hon. J. Monroe Johnson 


Mr. Chairman, Members of the Commission, Members of the Staff 
of the Commission and particularly those wheel horses, the Examiners, 
Colonel Johnson : 

My first word must be one of appreciation to be allowed to share 
in this impressive expression of gratitude and good wishes to so notable, 
so distinguished and so dedicated a public servant as Colonel Johnson. 

It is indeed an endearing occasion that we all will remember. But 
for me it has also been an illuminating occasion about the Commission. 
As I listened to the speeches of all the members of the Commission, 
I could not but reflect—and I shall carry the memory with me in the 
future—that the Commission is evidently as capable of saying much 
in little as on occasion it is capable of saying little in much. (Laughter) 

I suppose it must be a historic sense that suggested the thought 
of having me here on this occasion, apart from the fact that your new 
Commissioner reminded me that it was 25 years ago since I last saw 
him—and he, me—and then, Commissioner McPherson, if I may anti- 
eipate the event, you looked not unlike that charming son of yours who 
sits next to you. 

My connection with the Commission, rather my concern with the 
Commission, has been nearly a half century long, even longer than that 
of the historic figure, my old friend Senator Wheeler. And he repre- 
sents in himself not a little of Interstate Commerce legislation. One 
of the earliest cases with which I was concerned almost from the day 
I left law school is one of the important cases in the history of the 
Commission, pertaining to its investigatory power, the Harriman Case. 
It thus became my job to be concerned with the Commission for 25 
years as a student of what was then a novel and still un—what shall 
I say ?—unexcoriated body of law, administrative law; for the Interstate 
Commerce Commission was, as it were, the maker of administrative law. 
And since 1939 I have been concerned with what Mr. Justice Holmes 
used to call ‘‘those damned Interstate Commerce cases.’’ (Laughter) 
I think in the course of the last 18 years I have begun to appreciate 
that more keenly than I did when he told me. (Laughter) 

This audience, this audience in itself, represents the vast interests 
and important issues for the well-being of this country that is the Inter- 
state Commerce Commission. For here I see not only the official members 
but representatives of transportation, the land transportation world, 
representatives of the Brotherhoods, members of the Executive Branch 
of the Government, members of the Congress, who in one way or 
another, are indispensable in shaping the body of law and regulations 
and practice and influences which govern the land transportation 
facilities and interests and needs of this country. 





Editor’s Note: Washington, D. C., June 4, 1956, Justice Frankfurter’s remarks 
were extemporaneous. Colonel Johnson was a member of the Interstate Commerce 
Commission for sixteen years. 
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As I see you sitting here together, unsegregated in an intellectual 
and ‘‘interest’’ sense, I take a good deal of comfort that apparently one 
is pleasantly received, though he sometimes defers to the Commission’s 
rulings as much as he is indifferent to the Commission’s rulings and 
who decided against the rail executives and sometimes for them. That 
is as it should be, for the larger interests include all the lesser interests, 

Now, your Commission had a happy beginning. It had that rare 
thing, that rare experience in life, it started with a tradition, meaning 
by that of course that it was fortunate that the Commission began under 
the great leadership of a great judge. Not only that, I would fail 
in my sense of the function and the meaning and the momentum of 
service to the Commission if I did not say it also started with a great 
secretary. No one can write the history of the Interstate Commerce 
Commission without paying good heed to the work and the influence 
of E. A. Moseley. I suppose—as this is a day of cliches—I suppose 
everyday has been—but we talk about ‘‘a welfare state,’’ we threw those 
words around either in praise or dispraise, but it is a fact that the 
Secretary of the Interstate Commerce Commission of those days, Mr. 
Moseley, was the powerful energy and momentum to which we owe the 
beginning, as it were, of promotion of welfare interests—of safeguard- 
ing the welfare interests of the whole nation in that through the energy 
and imagination and technical expertness that he had in persuading 
the President, first to recommend, and Congress to enact the Safety 
Appliance Act. 

As I listened to the Chairman from the East quote Emerson, as 
I listened to the Pacific Coast quoting Emerson, I could not but recall 
that things have changed from the days of Judge Cooley. It was said 
of Judge Cooley that whenever his secretary entered his room, he was 
reading the Bible. Apparently now they read Emerson. (Laughter) 
But Commissioner Murphy gave me comfort because he did quote the 
Bible. So apparently it isn’t only on transportation problems that there 
is a healthy difference of opinion on the Commission. 

As I said, considering that an institution is made up of men, it 
wasn’t only that you began with the great Judge Cooley, for he was 
one of the great judges in the American Judiciary, but to speak only 
of the dead with one exception: when I think of the Commissioners 
whom I knew in my own lifetime, they were men of stature—Prouty, 
Clements, Lane, among others. I said I should speak only of the dead 
except for one of the living. For I cannot forbear to speak of the 
courage of the blind Dr. Splawn during all the years with all his handi- 
eap, he devoted himself so zealously and so fearlessly to the problems 
of your Commission. You began as the great regulatory body, as ‘‘the’’ 
regulatory body—there wasn’t any until 1887—and it is your responsi- 
bility, it is your privilege to be the pacemaker for the regulatory bodies 
that have been spawned since. And a prerequisite of that responsibility 
is not only what one takes for granted, technical competence, zeal, 
devotion, quiet industry, as illustrated by Colonel Johnson, but also 
independence of mind, independence of both the executive and the 
legislative powers. Of course, you should be even as independent as 
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you can be towards the judiciary to the extent that they have not fore- 
closed your own determinations. (Laughter) 

I feel very strongly about this requirement of independence on 
the part of regulatory bodies. Unless they are independent, the tasks 
which are theirs, the functions which are committed to them, cannot be 
discharged. And independence on their part begets independence on 
the part of the interests over whom they are said, more or less, to rule, 
to rule, of course, according to law. 

Let me put it to you, let me give you an instance of what I mean: 
I did not mention Joe Eastman at the time that I mentioned the others, 
because I wanted to say a special word about him. Joe Eastman illus- 
trates the tradition, not only the tradition of excellence, of capacity, of 
imagination that the first Chairman embodied in himself, but he also 
illustrates the moral qualities that seem to me so essential for the conduct 
of this Commission, as the pacemaker, if I may quote myself, as the 
guide of other Commissions. 

It is a fact that Joe Eastman jeopardized, as he well knew, his own 
future in resisting executive interference in the work of the Commission. 
It is a fact that that resistance did not sit well with those who sought 
interference. 

On the whole, power dislikes to be blocked. That is nothing par- 
ticular against any individual, except some people are more human 
than others in that respect. But when the time came for Joe Eastman’s 
reappointment, when his term expired, and the then occupant of the 
White House thought he was too fractious a creature, or for one reason 
or other, thought of displacing him, it always has seemed to me one 
of the most comforting, one of the most encouraging aspects of our 
national life that the railroads of New England—and I speak of that 
of which I know—that the railroads of New England against whom Joe 
Eastman wrote many a severe opinion, battled for his reappointment 
and finally succeeded because as one of their leaders told me at the 
time, ‘‘we know that Joe Eastman thinks his own thoughts and exercises 
his own will and he will give us as square a deal as he is capable of. 
He has a slant that isn’t our slant but we can at least address his 
intelligence and his conscience.’’ I think those moral qualities are 
indispensable to a Commission which is an independent Commission, 
as you know it to be in the sense that the President of the United 
States cannot dispose of members of that Commission before their tenure 
is up, in the way he can dispose of other non-regulatory agencies of the 
Executive Branch of the Government. 

And so, Mr. Chairman, I am very happy to have this occasion to 
tell you that while I wish sometimes the records that come from the 
Commission had a clearer plot than my limited intelligence always 
finds, while I wish the volumes were at times less bulky, at all events 
I am happy to testify to the respect that speaks in me as a result of 
truly 50 years intimate acquaintance, not from the point of view of 
transportation, but from the point of view of a lawyer, a professor, and 
now a judge, whose business it has been to view your work with a critical 
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eye, to view your work from the point of view of harmonious exposition 
of the law, to view your work with an awareness of its enormous 
difficulties. 

I wonder, sometimes, how you are able to do the work because you 
have been sitting only since 1887 and have already produced, if I count 
the volumes of the Interstate Commerce Commission reports, plus the 
valuation reports, plus the motor carrier reports, you have already 
produced 100 more volumes, almost a hundred more volumes than has the 
Supreme Court since 1789. (Laughter) 

May you live up to, as I am confident you will, those great traditions 


which you have inherited, not in order to praise the past, but to fertilize 
the future. (Applause) 
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Views of Cooperating State Commissioners in 
Ex Parte 196—Increased Freight Rates 1956 


(Reprinted from Congressional Record of July 26, 1956, pp. 13426-30) 
INCREASED FREIGHT RATES, 1956 


Mr. Kefauver: Mr. President, as Senators know, all of the railroads 
operating in interstate commerce in the United States filed on December 
90, 1955, certain tariffs to become effective February 25, 1956, providing 
for a general increase of 7 percent in interstate freight rates and charges. 
This filing was under a special permission granted by that Commission 
and the case was presented by the carriers upon affidavits and the only 
public hearing held in connection with the application was one con- 
ducted before Division 2 of the Commission for the sole purpose of 
cross-examining the witnesses who had filed verified statements. 

A cooperating Committee of State Commissioners, composed of 
Wendell Tennis, of the Indiana Public Service Commission; Fred W. 
Clayton, of the Nevada Public Service Commission; and Hammond 
Fowler, of the Tennessee Public Service Commission, sat with Division 2 
of the Interstate Commerce Commission during the cross-examination, 
and with the full commission during the presentation of oral arguments 
of counsel, which was held on last February 20, 21, and 22. 

On March 2, 1956, the Interstate Commerce Commission issued an 
order in the case, known as Ex Parte 196, which in substance granted a 
general increase of 6 percent with certain exceptions. The Cooperating 
Committee of State Commissioners disagreed. The committee decided 
unanimously that a further and fuller statement of their views in dis- 
agreement should be prepared and requested that this fuller presentation 
be printed in the report to be issued by the ICC containing its findings 
and conclusions on which the March 2 order had been based. Despite 
repeated efforts by Mr. Fowler, who was named by the Cooperating 
Committee of State Commissioners, to accomplish this, only a very abbre- 
viated version of the State Commissioners’ objections was published, in a 
report otherwise some 120 pages long. 

Mr. President, I think in their report the State commissioners pre- 
sented some serious and valid arguments, worthy of publication and of 
knowledge not only of Congress but of the public. I ask unanimous 
consent that their dissenting remarks be printed at this point in my 
remarks. 

I particularly recommend their report for study by the appropriate 
Senate and House committees. The State commissioners make, among 
other things, a very compelling argument that the ICC is relinquishing 
its control over rates by granting blanket increases when other blanket 
increases previously granted have not themselves been completely utilized 
by the railroads. I think both viewpoints should be open for public 
understanding and study and for congressional study, and therefore 
I am taking this means of making the State commissioners’ views avail- 
able for this purpose. 
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There being no objection, the document was ordered to be printed 
in the Record, as follows: 


Before the Interstate Commerce Commission, Ex Parte 196, Increased 

Freight Rates, 1956—Separate Views of the Cooperating Committee 

of State Commissioners, Consisting of Wendell Tennis, Chairman of 

the Indiana Public Service Commission; Fred W. Clayton, of the 

Nevada Public Service Commission; and Hammond Fowler, of the 
Tennessee Public Commission 


On March 2, 1956, the Interstate Commerce Commission entered its 
order in this case authorizing a general increase in freight rates of 
6 percent, subject to certain exceptions therein specified. The order 
stated that a report would be issued later containing the Commission’s 
findings and conclusions upon which the order was based. The cooperat- 
ing committee of State commissioners sat with division 2 during the 
cross-examination of witnesses and with the full Commission during the 
argument of this case. The cooperating committee of State commis- 
sioners disagreed with the conclusions reached by the Commission and 
filed separate recommendations, as follows: 

1. Suspend for 6 months from date. 

2. Make cost of service study. 

3. Review and cooperate with State commissions to avoid as many 
section 13 cases as possible to accomplish proper cooperation rather than 
long and expensive litigation. 

4. Interstate Commerce Commission needs further evidence and 
study prior to application of rates. 

So that the reasons for those recommendations will be understood, 
we are submitting this statement of our views to be filed with the Com- 
mission’s report. 

The procedure followed in this case was adopted following a con- 
ference between representatives of the railroads and three members of 
the Interstate Commerce Commission, which took place in the office of 
the Chairman of the Commission on December 21, 1955, as set out in his 
letter of December 22, 1955, to Mr. Fred Carpi, vice president of the 
Pennsylvania Railroad Co., a copy of which is filed herewith as appen- 
dix 1. Neither the State commissioners nor the members of the shipping 
public were represented at that conference. On December 27 the rail- 
roads filed an application for authority to depart from the tariff rules of 
the Commission to the extent necessary to permit them to publish a 
general increase of 7 percent by means of a master tariff and for the 
modification of outstanding orders of the Commission to the extent 
necessary to permit publication of the 7 percent increase in this way. 
The authority requested was granted by order of the Commission on the 
following day—December 28. On December 30 the master tariff was 
filed providing for a 7 percent increase in all rates to become effective 
February 25. At the same time the railroads filed a printed document 
entitled ‘‘Statement of Railroads in Justification of the Proposed In- 
creases and Application for Fourth Section Relief and Modification of 
Outstanding Orders,’’ together with supporting verified statements. On 
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January 4 the Commission entered a further order establishing special 
rules of procedure. The special rules provided that all direct testimony 
should be presented by verified statements. Those opposing the increase 
were given until February 3 in which to file verified statements and the 
railroads were given until February 10 to file replies to these statements. 
A hearing for the purpose of cross-examining witnesses was scheduled 
for February 13, and oral argument was scheduled for February 20. 
No provision was made for regional hearings as had been done in prior 
general increase cases. 

This procedure was reviewed by the Executive Committee of the 
National Association of Railroad and Utilities Commissioners, and also 
by the members of the Southeastern Association of Railroad and Utilities 
Commissioners and the members of the Midwest Association of Railroad 
and Utilities Commissioners. These associations felt that the procedure 
was wholly inadequate and accordingly they joined in objections to the 
abbreviated hearing and a motion for adequate investigation which were 
filed by special appearance. 

It was the view of the State commissions, as set out in their objec- 
tions and motion, that the financial condition of the railroads, as shown 
in the verified statements filed in support of the application, did not 
make out a case requiring adoption of the extraordinary procedure out- 
lined above, that such a procedure would work an injustice upon the 
shippers who are the beneficiaries of the hundreds of rate orders obtained 
from the Commission in lengthy and costly proceedings in which they 
had carried a heavy burden of proof, and that the record so made could 
not form an adequate basis for the carrying out by the Commission of 
the obligations imposed on it by statute. They pointed out that the 
railroads were asking the Commission to engage in a process of purely 
mechanical and mathematical ratemaking, whereby rates would be auto- 
matically increased by the amount of increases in unit prices of labor 
and materials without regard to whether there had been a corresponding 
inerease in the overall cost of handling the traffic, and without regard to 
the lawfulness of the level of rates so arrived at. They pointed out that 
the railroads had not been able to retain the increases granted them in 
the recent past on important segments of traffic, that there were strong 
indications that on much important freight traffic the revenue-vanishing 
point of rate increases had already been reached or passed, and that the 
effect of granting the relief requested by the railroads would be to turn 
over to railroad management the duty imposed by statute on the Com- 
mission of adjusting the rate structure so as to prevent unlawful dis- 
criminations. These views of the State commissions were given short 
shrift. Their objections were overruled and their motion was denied 
by summary order without hearing or argument. 

_ Despite our misgivings as to the procedure adopted by the Commis- 
sion in this case, we accepted appointment as cooperating State commis- 
sioners. The record made by the railroads in this case and the action 
taken by the Commission on that record have amply justified our fears. 
We have reviewed the record carefully and we think that its inadequacy 
may be clearly and convincingly demonstrated. 
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The Evidence as to Increases in Costs 


The major contention advanced by the railroads is that an increase 
in rates is essential to offset increases in costs. The only evidence gub- 
mitted by the railroads in support of the contention that the costs have 
increased is the verified statement of Graham E. Getty which purports 
to show a total increase in cost of $591 million since September 30, 1955, 
This figure is only an arithmetical computation. The increase in the 
cost of labor was computed by adding to such cost in 1954 an amount 
obtained by applying the increases in hourly rates of pay to the number 
of hours paid for, together with the increases in payroll taxes applicable 
to the higher level of wages. Increases in material costs were computed 
by applying an index maintained by the Association of American Rail- 
roads. These figures, added together, amount to $591 million and the 
railroads contended that their total costs would be increased by that 
amount during the ensuing year. The Commission accepted this evidence 
as proof of such an assertion, finding that there would be ‘‘an increase 
in operating expenses of the railroads amounting to more than $500 
million annually, consisting principally of increased wages, taxes, and 
increased costs of materials and supplies.’’ 

We can discover no support in the record for this finding. The 
record would support a finding that if the same quantities and qualities 
of materials and the same hours of labor were used in 1956 as in 1954 
and there were no offsetting economies in operation, there would be an 
increase in operating expenses of this magnitude, but the missing in- 
gredient in this record is evidence that the railroads will not operate 
more efficiently in 1956 than they did in 1954. This is recognized by 
Commissioner Freas in his separate opinion in which he points out that— 

‘Tt is not the price of given quantities of labor or material that is 
significant; it is the cost per unit of service rendered that affects the 
reasonableness of rates. In this respect the record leaves much to be 
desired.’’ 

That the record leaves much to be desired in this respect is an 
understatement. There is literally no evidence that the cost per unit 
of service will increase in the same ratio as do the prices of given quan- 
tities of labor and materials. 

The assumption that 100 cents of every dollar of increase in the 
unit prices of labor and materials are automatically reflected in the 
total operating costs of the railroads flies in the face of the history of 
our American economy in general and of the railroad industry in par- 
ticular. Our expanding economy testifies eloquently of the improved 
methods of production and operation which increase the productivity of 
labor and the life of materials almost from day to day. But it is not 
necessary to resort to general principles or historical trends to demon- 

strate the fallacy of this assumption. The past experience of the rail- 
roads makes it clear that the cost per unit of service does not increase in 
the same ratio as do the prices of given quantities of labor and materials. 
This is shown persuasively in the verified statement of the witness, 
George B. Tully, relating to the annual costs per thousand revenue net 
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ton-miles to be borne by freight traffic. Mr. Tully has taken the total 
operating costs in each year and subtracted the revenue contributions of 
other services. He has thus included in freight costs not only the cost of 
handling the freight traffic but also the burden of the ever-increasing 
passenger deficit. In 1951 the cost per thousand revenue ton-miles for 
the railroads of the United States as a whole, after Federal income tax, 
was $11.90. For the 9 months ended September 30, 1955, the cost was 
only $11.91. During this same period the combined index of wage rates 
and material prices increased from 129.1 to 143.3, or approximately 
11 percent. This entire increase in labor and material prices was ab- 
sorbed without any increase in the unit cost of doing business. 

[hat increases in the prices of labor and materials are not neces- 
sarily reflected in increased overall costs was demonstrated by Mr. Getty 
on cross-examination. His testimony as to how his theories would work 
out if applied to the 1953 costs was particularly dramatic in its complete 
contradiction of the conclusions he testified to in his verified statement. 
In 1953 the railroads carried 605.8 billion revenue ton-miles. In the 
12 months ended September 30, 1955, they carried 603.5 billion revenue 
ton-miles, almost the same volume of business. In the 12 months ended 
September 30, 1955, the railroads incurred increases in the prices of labor 
and materials of $239.5 million over 1953, computed in the manner in 
which Mr. Getty computed the 1956 increases in costs. Yet their actual 
eosts for those 12 months were $674 million less than in 1953. His 
method of computation, therefore, would have resulted in an overstate- 
ment of costs of $913.5 million. This figure should be compared with the 
net railway operating income of $1,130 million for the 12 months ended 
September 30, 1955. Had Mr. Getty appeared before the Commission 
a year ago, he presumably would have testified that the railroads were 
going to have a disastrous year in 1955. He would have been completely 
in error then, and there is no reason to assume that he is not equally 
in error now. 

The explanation of why rising prices do not bring corresponding in- 
creases in unit costs is very simple. Reduction in operating expenses in 
the face of rising prices for labor and materials reflects the enormous 
strides taken by the railroads in modernizing their plants and improving 
their operations. This trend is continuing and the railroads are con- 
stantly increasing their efficiency. The most telling testimony on this 
point was that of Mr. J. E. Tilford, the President of the L. & N. Railroad, 
who demonstrated on cross-examination how his railroad had been able 
to overcome increases in labor and material prices by dieselization, the 
installation of modern freight yards, the mechanization of maintenance 
work, and other economies. With reference to further improvements in 
efficiency in the immediate future he testified: ‘‘I am on the firing line. 
I know we have to do it.’’ 

No one can be certain at this date whether the railroads can absorb 
completely the increases in labor and material prices to which Mr. Getty 
testified, and only time will tell. The decreases in the cost of doing 
business resulting from increased efficiency is a relatively steady, gradual 

decrease, whereas increases in costs resulting from increases in wage 
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rates are sporadic. The cost per thousand revenue net ton-miles in the 
months immediately following a major increase in wage rates will 
naturally show a sharp increase but this cost will gradually decline, 
assuming that there are no further increases in the meantime. We be. 
lieve that a suspension of the proposed increase for 6 months, together 
with a study by the Commission’s cost section, would enable the Commis. 
sion to form an intelligent judgment as to the extent to which the rail- 
roads are able to absorb the increases in the prices of materials and labor. 

Mr. Getty would have us believe that the decrease in operating costs 
between the year 1953 and the year 1955, referred to above, resulted 
from under-maintenance. The net income of the railroads for the 12 
months ended September 30, 1955, was $925 million. This is the highest 
net income in their history. No explanation is offered as to why the 
railroads would permit their physical plant to deteriorate during this 
period of unprecedented prosperity and the only proof offered in sup. 
port of the assertion that they did so is the cold statistics showing a re- 
duction in their expenditures for maintenance. Mr. Getty conceded on 
cross-examination that he had made no study of the cause of this reduc- 
tion but was simply expressing his conclusion derived from the figures 
themselves. There is nothing in the record to show that he was qualified 
to express such a conclusion. The testimony of the operating witnesses 
indicates that the reduction in maintenance expenditures was due to 
mechanization of track work, realization of economies resulting from 
capital improvements in way and equipment and other economies and 
not to a policy of under-maintenance. In this connection it should be 
noted that there were substantial reductions in costs in 1955 as against 
1953 for all categories of expenses—transportation, and traffic general 
and all other, as well as maintenance of way and structures and mainte- 
nance of equipment. Surely the reduction in transportation expense 
was not due to under-maintenance. Nor could the reduction in mainte- 
nance of equipment have been due to this cause since Getty’s exhibit 
shows that the percentage of bad order cars on October 1, 1955 (5.1) 
was practically identical with the percentage on December 31, 1952 (5.0). 
Before accepting this facile explanation, therefore, the Commission 
should have looked longer and further to the ascertainable facts. 

In short, the railroads had the burden of proof in this proceeding, 
and it was their obligation to establish the extent, if any, by which their 
costs in 1956 will exceed their 1955 costs. They not only have failed to 
carry that burden, they have failed to present any testimony on this 
issue that rises to the dignity of competent evidence. 


The Alleged Shortage of Funds Needed for Capital Improvements 


A second contention advanced by the railroads is that increased 
revenues are essential to enable them to make necessary capital improve- 
ments, including, particularly, additional investments in locomotives and 
freight cars, but we are unable to find any substantial evidence to sup- 
port this contention. In the 9 years from 1946 to 1954 the average net 
income of the railroads of the United States was $643 million. For the 
12 months ended September 30, 1955, the net income was $925 million, 
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and for the calendar year 1955, the last 3 months of which included the 
increases in prices of wages and materials testified to by Mr. Getty, the 
net income was $917 million. In the period since the war the railroads 
of the United States have carried on a capital-improvement program 
which has increased their gross investment in transportation property 
by about $7 billion. At the same time, they have reduced their funded 
debt by $114 billion and have increased their total long-term debt (in- 
cluding equipment obligations) by only one-half million dollars. If the 
railroads were able to accomplish this with an average net income of 
$643 million, it is difficult to see why their capital-improvement program 
should have suffered in a year during which the net income exceeded 
$900 million, even making allowance for the reduced purchasing power 
of the dollar. No explanation is offered as to why the railroads should 
have skimped on capital expenditures in the year of their greatest 
prosperity, and we find it difficult to believe that they actually did so. 
Much was said about the need for additional freight cars, but there is 
nothing to indicate that there is any connection between the alleged 
shortage of freight cars and the asserted need for additional revenues. 
During 1954 there was an average surplus of 90,000 cars per day, ac- 
cording to William T. Faricy, president of the AAR. It is easy to 
understand why more freight cars were not ordered during that year. 
The railroads had a surplus and were unwilling to add to it. When 
business picked up in 1955 additional freight cars were ordered 
promptly, and this was done before the railroads knew whether they were 
going to obtain the increase requested. 

The shortage of freight cars is an old story. It is doubtful if the 
railroads have ever had as many freight cars as they needed during 
periods of peak demands, but their present situation is as favorable as it 
has been in any year of high traffic volume. The total freight-carrying 
capacity of freight cars in the United States on December 31, 1954, was 
93,196,281 tons, the highest figure in any year in history, except 1952 and 
1953, which were only slightly higher. In 1947, the peak volume post- 
war year, the railroads moved 655 billion ton-miles of freight with a 
freight-car fleet having a total capacity of only 89,224,538 tons. In addi- 
tion, the freight-car fleet is being used much more efficiently today than 
it was even 5 years ago. Between 1950 and 1955 freight ton-miles per 
train-hour increased from 20,343 to 25,300, an increase of almost 25 per- 
cent. Since orders for 70,000 new cars were placed in the 2 months of 
November and December, 1955, it seems clear that the car supply situa- 
tion of the railroads lends no support to the contention that they have 
failed to keep up their freight-car fleet because of insufficient funds. 


The Rights of the Shippers and of the General Public 


Section 15a (2) of the Interstate Commerce Act provides: 

“*In the exercise of its power to prescribe just and reasonable rates 
the Commission shall give due consideration, among other factors, to the 
effect of rates on the movement of traffic by the carrier or carriers for 
which the rates are prescribed; to the need, in the public interest, of 
adequate and efficient railway transportation service at the lowest cost 
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consistent with the furnishing of such service; and to the need of reve. 
nues sufficient to enable the carriers, under honest, economical, and eff. 
cient management to provide such service.’’ 

It will be noted that there are three factors specified—the effect of 
rates on the movement of traffic, the public interest in adequate and 
efficient railway transportation service at lowest cost, and the need of 
the carriers for revenues. The Commission seems to have focused its 
attention on the needs of the carriers and to have disregarded the other 
factors specified in section 15a. It is, in our opinion, clearly apparent, 
that the railroads have not established that they need additional revenues 
and certainly they have not carried the burden of proof as to the con. 
tention that they face such a dire emergency as to require their needs 
to be met by the extraordinary and well-nigh summary procedures 
adopted by the Commission in this case. We now turn to the other 
factors which the Commission apparently did not consider but which 
certainly are worthy of consideration. 

In a general-rate increase case the railroads consolidate their efforts. 
They have the necessary personnel and other resources which enable them 
to plan and present their case with the maximum of efficiency. Shippers, 
on the other hand, are disorganized. Each one is interested in the rates 
on his own commodity, and there is no one in a position to meet the 
railroads on even terms. The general public is not represented at all. 
If its rights are to be protected they must be protected by the Interstate 
Commerce Commission, and, as we view it, it is the responsibility of the 
Commission to make sure that the pattern of rates resulting from the 
application of a general increase will protect the rights of the general 
public to the maximum possible extent. The procedure adopted by the 
Commission in this case is, it seems to us, one which disabled the Com- 
mission from performing this responsibility. Such a situation would be 
unfortunate at any time, but is particularly so in the present instance. 

This is the fifth general increase case since World War II. In pre- 
vious cases the Commission has authorized increases aggregating ap- 
proximately 79 percent. If said increases were applied, therefore, to the 
extent that the Commission authorized them, it would be logical to ex- 
pect an increase in railroad revenue per ton-mile approaching the afore 
said percentage. However, from 1946 to November 1955 the average 
revenue per ton-mile increased only about 40 percent. Even more strik- 
ing is what happened to the 15-percent increase authorized in Ex Parte 
175. The revenue per ton-mile for the United States was 1.336 cents in 
1951; by 1953, the first year which reflected the full 15-percent increase, 
revenue had increased to 1.478 cents per ton-mile, or by approximately 
10.6 percent, but by 1955 the revenue was down to 1.374 cents, or less 
than 3 percent above 1951. No explanation has been offered for this 
phenomenon, and the Commission can only speculate as to why the 15- 
percent increase in railroad rates has resulted in an increase of only 
3 percent in revenue per net ton-mile. We do not see how the Commis- 
sion can be satisfied that it is protecting the rights of the public unless 
it knows the answer to this question. 
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It is clear that, on the average, the railroads have availed themselves 
of only a small percentage of the ex parte 175 increases. They should 
be required to explain why they need an additional increase if they were 
unable or unwilling to take the increase already authorized. Assuming 
that the 6-percent increase in rates, with the exceptions and holddowns, 
means a net increase of 5 percent, the level of rates will be raised to 
approximately 88 percent above the 1946 level. There is real danger that 
the level of rates has already gone so high that the prescription of maxi- 
mum reasonable rates has become meaningless. With such a level from 
which to work, the railroads are in a position to maintain a level of rates 
on noncompetitive traffic which is wholly beyond the bounds of reason- 
ableness and can use excess revenues to cut rates on a selective basis 
where they meet the competition of other forms of carriers. Under such 
a pattern of rates shippers are no longer afforded any protection by sec- 
tion 1 of the Interstate Commerce Act and they are certainly not obtain- 
ing service at the lowest cost consistent with the furnishing of such 
service. 

It must be emphasized that the relief granted to the railroads in 
this proceeding is not merely to permit increased tariffs to become effec- 
tive. It also includes the amending of all outstanding rate orders. 
Shippers have lost the benefits of those orders, many of which were ob- 
tained only after long and costly litigation, without any opportunity to 
present their case effectively and on the basis of a record which furnishes 
no justification for the action taken by the Commission. It may be sug- 
gested that if any particular rate has gone too high, the shipper can in- 
stitute a proceeding before the Commission but this is a remedy which 
is far more apparent than real. In such a proceeding the reasonableness 
of the rate under attack will be measured against the increased level of 
rates authorized in this proceeding and the result is a foregone con- 
¢lusion. 


The Effect on the Movement of Traffic 


The evidence is persuasive that the level of rates maintained by the 
railroads is already so high as to have a serious effect on the volume of 
traffic. In a rapidly expanding economy the volume of traffic handled 
by the railroads should be increasing from year to year if they are hold- 
ing their relative share of the transportation business, but this is not 
the case. In only 4 years since 1941 (1946, 1949, 1950, and 1954) have 
the railroads handled a smaller volume of traffic than they handled in 
the year ended September 30, 1956, the most prosperous year in our 
history. There are other factors contributing to this situation but the 
high level of freight rates is certainly a major contributing factor. The 
railroads have recognized this fact themselves by the rate cutting which 
they have done on selected commodities in order to meet the competition 
of other forms of transportation. To what extent this rate cutting has 
been justified we are in no position to say—and neither is the Commis- 
sion. One thing that does seem clear is that selective rate cutting com- 
bined with substantial increases in rates on other segments of the traffic 
has had a tendency to shift and distort the general rate burden and 
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must inevitably result in injustices to many shippers. This is the im. 
pelling story which the coal industry told the Commission because the 
coal traffic is one of the segments that has felt more than its share of the 
impact of the increases. Even if the general freight rate structure is not 
too high, it may work great harm if it is not fairly distributed over all 
segments of traffic. There is no one in a position to probe this problem 
except the Commission. It has the facilities and it seems to us that it 
had a clear duty to investigate this subject thoroughly and to determine 
that the general rate burden would be distributed fairly and justly 
among the different commodities and types of traffic before it permitted 
the increases to go into effect. 

Underlying this latest increase is a basic question of policy, ic., 
whether the Commission is going to protect the rights of the public or 
leave those rights to the unrestricted and unregulated discretion of the 
railroads. While the railroads are privately owned, they have been 
vested with some of the powers of Government, including the power of 
eminent domain, without which they could not operate. Their property 
is devoted to a public use and is subject to governmental control. The 
Interstate Commerce Commission was created in order to protect ship. 
pers from arbitrary action by the railroads. It grew out of the abuses 
of railroad management. The act has been amended from time to time 
and the Commission has been given responsibilities to protect the car- 
riers as well as the public, but the basic underlying purpose of the act 
has never been changed. If the Commission is going to authorize a level 
of rates so high as to give the railroads unlimited power to manipulate 
individual rates to serve their own purposes, it will have abdicated the 
responsibilities entrusted to it by Congress and the reasons for its con- 
tinuance as a regulatory body will have ceased to exist. 


Cooperation with State Commissioners 


The national transportation policy, as declared by Congress, is ‘‘to 
cooperate with the several States and the duly authorized officials 
thereof.’’ Section 13 (2) of the Interstate Commerce Act directs the 
Commission to investigate any complaint forwarded to it by the railroad 
commission of any State and section 13 (3) authorizes it to hold joint 
hearings with any State regulatory body on any matters where the rate- 
making authority of a State may be affected by the action taken by the 
Commission. 

The Committee of Cooperating State Commissioners which sat with 
division 2 of the Commission in the instant case was designated by the 
President of the National Association of Railroad and Utilities Commis- 
sioners upon invitation of the Commission, in the manner prescribed by 
what is known as the cooperative agreement between that organization 
and the Commission. Said association, a voluntary association composed 
of the several State regulatory commissions having jurisdiction, inter alia, 
over intrastate rates charged by rail carriers, originally entered into said 
agreement on May 3, 1922, and same was subsequently revised on 
October 14, 1925, and further amended by a supplement thereto adopted 
by said association at its annual convention on August 31, 1937. 
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Said supplement provides, at section 8 thereof, that: 

‘‘(a) Whenever a cooperating committee shall have concluded its 
work, or shall deem such course advisable, the committee shall consider 
whether it is necessary and desirable to make a report to the interested 
State commissions, and, if it shall determine to make a report it shall 
cause the same to be distributed through the secretary of the association, 
or through the general solicitor, to all interested commissions. 

‘‘(b) If a report of the Federal Commission will accompany any 
order to be made in said proceeding, the Federal Commission shall state 
therein the concurrence or nonconcurrence of said cooperating committee 
in the decision or order of said Federal Commission.’’ (Proceedings, 
49th annual convention, NARUC, p. 66). 

The Interstate Commerce Commission has a large technical staff. 
It collects and interprets a great deal of information relating to the 
financial conditions of the railroads, and it has access to much data not 
readily available to State commissions. The State commissions, on the 
other hand, have an intimate familiarity with the problems of trans- 
portation within their individual States which is not readily available 
to the Interstate Commerce Commission. For this reason it seems to us 
to be important that the Interstate Commerce Commission and the State 
commissions work more closely together as contemplated by the national 
transportation policy and the provisions of the Interstate Commerce Act 
quoted above. With all deference to the Interstate Commerce Commis- 
sion, we feel that it could profit by obtaining the views and assistance 
of State commissions. It does not obtain the assistance from the State 
commissions which is available by designating three representatives from 
State commissions to sit with the Interstate Commerce Commission in 
— evidence and argument and then dismissing them with courteous 
thanks. 

In prior general increase cases the State commissions have generally 
deferred to the judgment of the Interstate Commerce Commission on the 
question of whether an increase in rates was necessary. In the proceed- 
ings before State commissions seeking the Ex parte 175 increase, only 
three State commissions declined to permit the increase to go into effect. 
However, the State commissions felt, and we think properly, that they 
had a duty to consider the special problems arising in connection with 
particular commodities and particular movements which the Interstate 
Commerce Commission did not have before it in authorizing an increase 
in the general level of rates. While only 3 States declined to permit the 
Increase at all, 31 of the States permitted the increase, subject to the 
exceptions and limitations which they considered necessary to preserve 
a lawful and symmetrical intrastate rate structure. In the section 13 
cases, which followed the action of the various State commissions in 
allowing the increase subject to exceptions and limitations, a record was 
made in which the circumstances which led to the action of the State 
commission were fully explained. One would have thought that the 
Interstate Commerce Commission would consider the evidence as to 
special local problems and would show at least some deference to the 
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special competency of the State commission to find the solution to those 
problems, but it has not done so. 

The position of the Interstate Commerce Commission has been eon- 
sistent. It has been that the State Commissions must allow each of the 
numerous general increases authorized by the Interstate Commerce Com. 
mission in exactly the form in which that Commission has authorized 
them, not failing to cross a single ‘‘t’’ or to dot a single ‘‘i.’’ Although 
the Interstate Commerce Commission has never itself considered the 
particular problems involved in the State proceedings, it has overruled, 
apparently as a matter of routine, the exceptions to the general increases 
ordered by the State commissions while permitting the railroads to make 
whatever exceptions they pleased. It thus has demonstrated its willing- 
ness to entrust the solution of local problems to the railroads but not to 
the State commissions. 

We recognize the practical necessity for vesting in the Interstate 
Commerce Commission the authority over intrastate rates conferred on 
it by section 13 of the Interstate Commerce Act, but we feel that such 
authority should be exercised with restraint and not used as an in- 
strumentality to preempt the authority properly conferred upon the 
State commissions. If, however, the Interstate Commerce Commission 
is going to require State commissions to permit exactly the same in- 
creases on intrastate rates as are authorized on interstate rates without 
reference to local conditions, it seems to us that, at the very least, the 
Commission should have before it a record affording some basis for action 
before it authorizes an increase. In the light of the procedure which 
has been followed in this case and the wholly inadequate record, it is 
difficult for us to see how the commissions of the various States can 
grant the precise relief granted by the Interstate Commerce Commission 
unless the railroads present a far more persuasive case in the State pro- 
ceedings than was presented in this case. It would therefore seem that 
the decision of the Commission in the instant case must inevitably lead 
to a multitude of section 13 cases with resulting confusion, disruption 
and uncertainty, unless the several State commissions should see fit sub- 
serviently to follow the lead of this Commission and to delegate their 
quasi-judicial ratemaking functions to the very carriers which these 
State commissions have a statutory duty and responsibility to regulate 
in the public interest. 


WENDELL TENNIS 
Frep W. CuLAayTon 
HAMMOND FOWLER 


Cooperating Committee of State Commissioners 
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1.C.C. Amends Its Rules of Practice 


By orders dated September 4th and 12th the Commission has 
amended Rules 15, 21(b) and 22(b) as follows: 


Rule 15 


By order entered July 13, 1956, the Commission amended Rule 15 
of the General Rules of Practice by adding a provision pertaining to 
the size type to be used for pleadings, documents and papers which are 
directly typewritten, in facsimile reproduction of typewriting, or printed 
by offset press, which reads as follows: 


‘Nothing less than Pica type shall be used, except that Elite 
type may be used in footnotes.’’ 


A number of communications have been received by the Commission 
objecting to the above provision on the ground that Elite style type- 
writers are widely used and that conformity to the rule will cause sub- 
stantial expense to numerous persons practicing before the Commission. 
Upon consideration of these communications and for good cause ap- 
pearing : 

It is ordered, That § 1.15 be, and the same is hereby, amended so 
as to read as follows: 


§ 1.15—Typographical specifications generally. Except as 
otherwise provided respecting applications (§ 1.38(a)), exhibits 
(§ 1.84(a)), and informal complaints (§ 1.24(a)), all pleadings, 
documents, and papers to be filed under these rules shall be on 
opaque, unglazed, durable paper not exceeding 814 by 11 inches. 
To permit binding in covers of uniform size, margins of at least 
114 and 1 inch, respectively, shall be allowed on the left and right 
margins. Binding shall be on the left margin. Reproduction may 
be by printing, printing by off-set press, multigraphing, or mimeo- 
graphing, or by any other process, provided the copies are clear and 
permanently legible. White-line blueprints which cannot be repro- 
duced by photography are not acceptable. If directly typewritten, 
or if in facsimile reproduction of typewriting, the impression must 
be on one side of the paper and must be double-spaced, except that 
long quotations shall be single-spaced and indented. Nothing less 
in size than Elite type shall be used. If printed, adequate leading 
and nothing less than 10-point type shall be used, except that 8-point 
type may be employed in footnotes and in tabular matter where 
printing limitations so require. A pleading or brief in excess of 
50 pages (except a pleading under modified or shortened procedure), 
including cover pages, indexes, and appendixes, must be printed. 
Printing by off-set press will be accepted, provided that the type 
used is not reduced in size smaller than that required for typewritten 
documents and that where the pleadings or brief exceeds 50 pages, 
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the impression is on both sides of the paper. Failure to observe 
these specifications will result in rejection. 


It is further ordered, That this order shall become effective on 
October 1, 1956. 

And tt is further ordered, That notice of this order shall be given 
to the general public by depositing a copy thereof in the office of the 
Secretary of the Commission, Washington, D. C., and by filing a copy 
with the Director, Division of the Federal Register. 


(Sees. 12, 17, 24 Stat. 383, as amended 385, as amended, 49 Stat. 546, 
as amended, 548, as amended, sec. 201, 54 Stat. 933, sec. 1, 56 Stat. 
285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 


9-4-56 





Rules 21(b) and 22(b) 


It is ordered, That § 1.21(b) be, and the same is hereby, amended 
by adding the following sentence to the end of the paragraph: 


§ 1.21(b). Modification —* * * If granted, the party making 
the request shall promptly so notify all parties to the proceeding 
and so certify to the Commission. 

It is further ordered, That § 1.22(b) be, and the same is hereby 
amended to read as follows: 


§ 1.22(b). Eaceptions as to letters——Copies of letters to the 
Commission relating to oral argument (rule 98) and subpenas 
(rule 56(a)) need not be served upon other parties to the pro- 
ceeding. 


It is further ordered, That this order shall become effective October 
1, 1956. 

... (Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended, 49 Stat. 
546, as amended, 548, as amended, sec. 201, 54 Stat. 933, sec. 1, 56 Stat. 
285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 


9-4-56 
Rule 23 


By order dated September 12th, Rule 23 of the General Rules of 
Practice have been amended as follows: 


§ 1.23 Replies—(a) Time for filing —Except that a reply to a 
reply is not permitted, and except as otherwise provided in para- 
graph (b) of this rule, rule 35(c) respecting answers, rules 44(c) 
and 51 respecting modified procedure, and rules 92 and 93 respect- 
ing briefs, an adverse party may file and serve a reply to any plead- 
ing under these rules within 20 days after filing at the Commission. 

(b) Replies to petitions under rule 101 and exceptions—A reply 
to a petition filed under rule 101 seeking a change in a decision, 
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order, or requirement may be filed and served within 20 days after 
the final date for filing such petitions, and a reply to exceptions 
filed under rule 96 may be filed and served within 20 days after 
the final date for filing such exceptions. 

(ec) Copies.—The original of the reply should be accompanied 
by the same number of copies as required respecting the pleading 
to which the reply is responsive. 


It is further ordered, That this order shall become effective on 
October 1, 1956. 

... (Sees. 12, 17, 24 Stat. 383, as amended 385, as amended 49 Stat. 
546, as amended, 548, as amended, sec. 201, 54 Stat. 933, sec. 1, 56 Stat. 
285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 


9-12-56 





REVISED RULES OF PRACTICE TO BE PRINTED 


The Interstate Commerce Commission announced on February 14 
that ‘‘a previous notice stated that republication of the rules in a single 
print would be made. Such republication has been imminent for some 
time, but on the eve of each expected republication additional changes 
have been proposed. Hence it seemed best to dispose of such matters 
before releasing a new print. No other changes are now under considera- 
tion, and the indicated republication first will appear in a daily issue 
of the Federal Register. Later, the revision will be available in a 
pamphlet to be issued by the Interstate Commerce Commission, and will 
include an index. It is hoped that the initial republication may be 
completed yet this month, and that the printed pamphlet may be avail- 
able by some time in November. The indicated issue of the Federal 
Register, as well as the later Commission pamphlet when published, will 
be on sale by the Superintendent of Public Documents... . 





I. C. C. Changes Rules of Procedure Concerning 
Motor Carrier Applications 


On July 16, 1956, the Commission amended its Special Rules of 
Procedure which provide for notice by publication of the filing of 
applications by motor carriers of property and passengers and by 
brokers, and which deal with other procedural matters with respect to 
such applications. 

No change was made in the Special Rules concerning the filing of 
applications under Section 5(2) and 210a(b) of the Interstate Commerce 
Act respecting control, lease, and unification of operating rights and 
properties of motor carriers of property and passengers. 

The modifications of the Special Rules apply to applications for 
certificates, permits, and licenses respecting the transportation of 
property and passengers under Sections 206, 209, and 211 of the Act. 

As at present, notice of the filing of applications for certificates, 
permits, and licenses, under Sections 206, 209, and 211 will be given by 
publication in the Federal Register of a summary of the authority 
sought. If an oral hearing or prehearing conference is to be held, notice 
of the time and place of the hearing or prehearing conference will be 
published in the Federal Register at the time the notice of filing is 
published. Those opposed to an application assigned for oral hearing 
need not file a formal protest, but must notify the applicant’s repre- 
sentative (or the applicant in the absence of a representative) of his 
intention to oppose the application at the hearing at least 10 days prior 
to the date of the hearing. The liberal policy with respect to inter- 
vention at hearings to oppose applications is curtailed in the new rules. 
A person who fails to notify the applicant of his intention to protest 
will be permitted to intervene in the proceeding only upon a showing of 
substantial reasons in a petition to intervene. 

Under the new rules, applicants for certificates, permits, and 
licenses, who believe their applications are susceptible to handling with- 
out hearing, may request such handling when the application is filed; 
but, if such a request is made, the applicant is required to submit with 
his application verified statements of the facts to which his witnesses 
would testify at an oral hearing if one were held. Interested persons 
who desire copies of such verified statements may request them from 
the applicant. Protests to the granting of an application in which 
handling without oral hearing is requested may be filed within 30 
days from the date of publication, and protestants may ask that an 
oral hearing be held. The Commission will determine whether an 
assignment for oral hearing will be made. In cases designated by the 
Commission for handling without oral hearing, the General Rules con- 
cerning modified procedure will be applicable. 

The modifications of the Special Rules will become effective October 
1, 1956. 
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Non-Lawyers’ Right to Practice Before 
Patent Office Upheld 


DISTRICT COURT, DISTRICT OF COLUMBIA 


Holmgren v. Watson, Comr. Pats., et al 
No. 1540-56, Decided July 13, 1956 


Trademarks 
1, Attorneys—Admission to practice and disbarment (§ 17.3) 


Trademark Rule 2.12(b) is invalid insofar as it attempts to take 
away right to practice in trademark cases that attorney enjoyed under 
prior rules. 

Action by Otto W. Holmgren against Robert C. Watson, Commis- 
sioner of Patents, and Sinclair Weeks, Secretary of Commerce, for 
declaratory judgment as to right to practice before Patent Office. 
Judgment for plaintiff. 


Nelson Moore and William D. Hall, both of Washington, D. C., for 
plaintiff. Clarence W. Moore for defendants. 


McGarraghy, District Judge. 


This is a suit in which plaintiff, who was registered before the U. S. 
Patent Office in 1916 as an attorney, prays for a declaration that he has 
aright to practice in trademark cases before the U. 8. Patent Office. 

On May 31, 1956, Plaintiff brought a motion for summary judg- 
ment, and the Court after hearing the motion argued, has decided to 
grant said motion. 

Now therefore, it is Ordered, Adjudged, Declared and Decreed as 
follows : 

1. Under the trademark rules of the Patent Office that were in 
effect from 1916 to August 15, 1955, Plaintiff’s registration to practice 
before the U. S. Patent Office gave him a right to practice before the 
U.S. Patent Office in trademark cases. 

[1] 2. That Trademark Rule 2.12(b),* effective August 15, 
1955, is invalid insofar as it attempts to take away the right to practice 
in trademark cases that Plaintiff enjoyed under the prior trademark rules. 

3. That Plaintiff, as an attorney registered before the U. S. Patent 
Office, still has the same right to practice, in trademark cases, that he 
had under the Trademark rules in effect prior to the promulgation of 
new Trademark Rule 2.12(b). 


*This Rule reads in part as follows: “Persons who are not attorneys at law 
** * are not recognized to practice before the Patent Office in trademark cases, 
except that persons not attorneys at law who were recognized for such practice under 
the rules prior to August 15, 1955, and who in fact practiced in connection with 
applications for registration filed since July 5, 1947, will be recognized as agents to 
continue practice in trademark cases in the Patent Office. * * *.” 


—ri5l— 





I. C. C. PRACTITIONERS’ JOURNAL 





BOOK REVIEW 


“The Art and Development of Freight Classification,” Joseph ¢., 
Colquitt, National Motor Freight Classification Association, Inc,, 
Washington, D. C., 1956, 423 pages, $6.00 


By R. GRANVILLE CurRRY * 


Freight Classification is basic in the making and regulation of 
railroad and motor carrier rates. The subject is complicated and difficult, 
There has long been a need for thorough and authoritative treatment of 
the problems involved. 

Mr. Joseph C. Colquitt in his recently published book, The Art 
and Development of Freight Classification, the first one on the subject, 
has rendered distinct and valuable service to traffic men, transportation 
executives, lawyers, and government representatives who are concerned 
with freight classification in actual practice and also to students, pro- 
fessors, and others who are interested in a better understanding of trans. 
portation rates and the principles to apply. 

The book is interesting and enlightening. Its style is attractive, 
It is marked by fidelity to accuracy but the imagination and restrained 
sense of humor of the author give the work vitality. The content 
evidences hard work, careful selection of material, and thorough treat- 
ment of the theory and practice of freight classification. There are 
no magic formulas or pet solutions. Many elements, as he points out, 
must be considered. A mathematical answer is no more appropriate 
here than as to what is a reasonable rate under the Interstate Commerce 
Act or what is due process of law under the Constitution. In a changing 
and dynamic industry, there must be flexibility and adjustments in the 
light of sound transportation principles. 

An impressive characteristic of the book is its objectivity and 
balance. There is no semblance of propaganda or slanted views from 
the beginning to the end. The text is abundantly supported by apt 
quotations from numerous court and commission decisions in railroad 
and motor carrier cases. These, in connection with the text and a 
carefully prepared index and table of cases, constitute what may reason- 
ably be termed an indispensable source of information on the subject. 

At the outset the author points out that classification of freight 
was adopted ‘‘instead of undertaken to publish actual rates on all 
commodities between all points, which would be utterly out of the 
question,’’ and that the making of a freight classification is of far- 
reaching importance in the public interest. He clearly draws the dis- 
tinction between freight classification ratings and the level of class 
rates, describes the format of classification, discusses class rate per- 
centages and the trend toward uniformity, and gives careful treatment 


*A Washington, D. C., lawyer formerly Assistant Chief Counsel, Interstate 
Commerce Commission, and past president of the Interstate Commerce Commission 
Practitioners’ Association. 
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to the various elements which have been considered and should be 
considered in freight classification. 

Mr. Colquitt is well qualified to speak on the subject covered by 
his book. He has had years of experience in classification work with 
the railroads, the Interstate Commerce Commission, and the motor 
carriers. He has served as Chairman of the motor carrier industry’s 
National Classification Board, and has handled many cases before the 
Commission as a practicing lawyer specializing in classification work. 
He was formerly Vice President of the Practitioners’ Association and 
Chairman of its D. C. Chapter. He is, and has long been, a recognized 
authority on freight classification and related subjects. 





SELF-EMPLOYED LAWYERS NOW COVERED BY SOCIAL SECURITY 


The 1956 amendments to the Social Security Act provide that begin- 
ning with January 1, 1956, coverage under the Social Security System 
is extended to self-employed attorneys-at-law. The tax is to be levied 
under the Self-Employment Contribution Act. Public Law 880, 84th 
Congress, Chapter 836, Second Session. 

Further details may be obtained from your local Social Security 
office. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, JR. 
Chairman, Memorials Committee 


J. H. Becker, G. T. M., Chrysler Corporation, Detroit, Michigan. 
Charles J. Fagg, 100 Sixth Avenue, New York, N. Y. 
William E. Leahy, 821 - 15th St., N. W., Washington, D. C. 


J. R. Stanfield, Dir., Port Traffic, Jacksonville Traffic Bureau, 227 
West Forsyth Street, Jacksonville, Florida. 





Rail Transportation 


By Joun F. Donenan, Editor 


FORMAL MATTERS 
Canadian Freight Rate Increases 


Acting on the request of rail carriers in Canada for a general 15 
percent freight rate increase and a 25 percent per ton increase in cog] 
and coke rates, the Canadian Board of Transport Commissioners has 
authorized an interim 7 percent increase in freight rates, and a 12-cent 


per ton increase in coal and coke rates, effective from the first week in 
July 1956. 





Boston and Maine Pooling 


On July 18, 1956 the Interstate Commerce Commission in Docket 
31834 denied the application of the Boston and Maine Railroad for 
approval of an agreement for division of traffic. The application was 
filed July 25, 1955 under section 5(1) of the Act, seeking approval of 
pooling for division of traffic and service by and among the Boston 
and Maine, The New York, New Haven and Hartford and The Delaware 
and Hudson. 





Unloading Charges on Fruits and Vegetables 


On July 24 the I. C. C. released its report and order dated June 
28, 1956 in I&S Docket No. 5500—Unloading Charges on Fruits and 
Vegetables at New York and Philadelphia, in which it found on further 
hearing and reconsideration, and as a result of the opinion of the 
Supreme Court in Sec’y. of Agriculture v. United States, 347 U. §. 
645 (decided June 7, 1954), that the charges involved are not shown 


to be just and reasonable and that the respondent railroads should 
cancel the same. 





Spokane Gateway Case 


On July 27 the I. C. C. released the proposed report of Examiner 
L. H. Dishman, in Docket 31466, a proceeding in which the Milwaukee 
is seeking the establishment of through routes and joint rates in connee- 
tion with the Spokane, Portland and Seattle Railway Company con- 
petitive to those in effect between the SP&S and the Great Northern 
and Northern Pacific. 

I. C. C. Examiner Dishman recommended that the Commission 
find through routes and joint rates over the lines of the SP&S and the 
Milwaukee should be established on lumber and forest products, fresh 
fruits and vegetables, livestock in eastbound transportation and on coal, 


furniture, agricultural implements, iron and steel grain bins, and hogs 
on westbound movement. 
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Terminal Switching Services 


The Commission on July 13 released its report on reconsideration 
dated June 26 in I&S Docket 5357, in which it found on reconsideration 
that the terminal switching services performed by the Copperweld 
Steel Company at Warren, Ohio, are services of transportation which 
the B&O is obligated to render the industry under the applicable 
line-haul rates and for the performance of which—by the industry— 


the carrier may lawfully pay an allowance found by the Commission 
not to exceed $1.19. 





Railroad Routing—Official Classification Territory 


In a proposed Report by Examiner Strecher, released June 27, 
in I. & S. 6234, it is recommended that the Commission require cancella- 
tion of all of the protested tariff supplements which would restrict 
routing between gateways in Official Classification Territory. The Ex- 
aminer commented: ‘‘In short, the competition furnished by the 
presence of protestant railroad results in a finer service for shippers 
than would be required if it were not present.’’ The Examiner con- 
eludes : 


‘*Tt is clear from the facts of record that the participation 
of protestant railroad in the overhead traffic in question results in 
better service to the shipping public than would be available if 
it were not present. It is also clear that the elimination of protes- 
tant railroad from the traffic in question would not eliminate 
excessive circuity, short-hauling, uneconomical hauls, or any of the 
other alleged vices complained of. To proceed logically along the 
lines contended for by respondents would necessitate the elimination 
of all but a single carrier between each western and each eastern 
gateway. The elimination of the alleged vices complained of by 
respondent must be done in an impartial and nondiscriminatory 
manner. 

‘<The record herein shows that the proposed cancellation of 
the joint rates here involved would be (a) inconsistent with the 
public interest and (b) would result in unlawful discrimination 
between connecting lines. 

‘*An order should therefore be entered requiring the cancella- 
tion of the suspended schedules and discontinuing the proceeding.’’ 





Louisville & Nashville Construction 


By order of Division 4 of the I. C. C. on July 26 in F. D. 18818, 

a certificate was denied the Louisville & Nashville Railroad to operate 

- existing spur and to construct additional mileage in Shelby County, 
la 


“Division 4 stated at sheet 13 of the report: 
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*“While our jurisdiction is not questioned, to conform with 
the decision of the Supreme Court in Yonkers v. United States, 
320 U. S. 685, we find that we have jurisdiction. When a carrier 
proposes to extend its lines into an area already served by another 
our jurisdiction has been held to attach, even though the length 
of the line to be constructed may be short and its purpose only to 
serve a single industry, and although the track under other cir. 
cumstances might be considered a spur or industry track exempt 
from our jurisdiction under section 1(18) of the act pursuant to 
the provisions of section 1(22) thereof. See Tezas & P. Ry. Co, 
v. Gulf, C. & 8. F. Ry. Co., 270 U. S. 266.”’ 





LEGISLATIVE MATTERS 
Transport Policy Legislation 


Representative J. Percy Priest, Chairman of the House Committee 
on Interstate and Foreign Commerce, announced on July 3 that the 
Committee in executive session had received a report of the Subcommittee 
on Transportation and Communications which had conducted extensive 
hearings on H. R. 6141 and related bills, legislation proposed to carry 
out the recommendations of the President’s Cabinet Committee on 
Transport Policy and Organization, recommending further study be 
made to develop the issues involved in the report and legislation as 
a result of the voluminous and comprehensive record developed during 
the course of the hearings. Accordingly, Chairman Priest stated that 
his committee ‘‘has directed its staff, following the adjournment of this 
session of Congress, to prepare a digest of the testimony, analysis of 
the differing positions on major proposals, and amendments offered, so 
that the consideration of these important proposals affecting transport 
policy may be assisted upon the return of the committee at the beginning 
of the next Congress.’’ 





PERSONNEL 
AAR General Counsel 


The Board of Directors of the Association of American Railroads 
has appointed Thomas L. Preston, General Solicitor of that Association, 
to be Vice President and General Counsel in charge of the AAR Law 
Department, effective June 1, succeeding the late J. Carter Fort. 
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Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 


Right to Handle Showcars Given to Automobile Transporters 


The Interstate Commerce Commission recently granted common and 
contract carrier rights to automobile transporters to haul ‘‘showcars’’ 
and pertinent displays, but at the same time indicated that household 

movers also may perform such service under their movers rights. 

Division I of the ICC handed down the decision in proceedings 
docketed as MC-65392 (Sub 68) and MC-808 (Sub 35) both of which 
deal with the related issue of whether automobile transporters may haul 
“idea cards’’ or whether such service would represent an invasion of a 
field claimed by the household goods movers under commodity definitions 
of household goods as including ‘‘displays, and exhibits, which because 
of their unusual nature or value require specialized handling and equip- 
ment usually employed in moving household goods.’’ 

One of the applicants in the case, Automobile Shippers, Inc., is 
transporting showears for Chrysler Corporation under regular and 
temporary authority. Anchor Motor Freight, a contract carrier, has 
transported the GM Motorama for General Motors, a display of special 
cars, and also other GM products. 

The applications of the two automobile transporters were supported 
by Chrysler and General Motors as well as the National Automobile 
Transporters Association. Opposition was entered by the Movers Con- 
ference of America, the Household Goods Carriers Bureau and numerous 
household goods movers. 

Division I held: ‘‘There necessarily must be an initial determination 
of the right or absence of right of both the automobile transporters, and 
the household goods carriers, under their present authorities, to trans- 
port the commodities, with which these applications are concerned.’’ 
Division I also held: ‘‘ At first blush it might appear that the trans- 
portation of show automobiles is beyond the authority of household goods 
carriers. However, consideration of the transportation performed, and 
taking into account the historical practices of the motor carrier industry, 
as well as the continued offering by the automobile manufacturer over 
along period of time of this type of traffic to both household goods car- 
riers and automobile transporters, leads us to the conclusion that the 
household goods carriers may provide such service pursuant to that por- 
tion of the definition with which we have been dealing.’’ 





ICC Proposes Reclassification of Class 1 Carriers 


The Interstate Commerce Commission recently proposed a revision 
of paragraph (a) of section 182.01-0, classifications of carriers, in its 
uniform system of accounts for class I common and contract motor car- 
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riers of property. The notice of proposed rule making would establish 
class I motor carriers as those having average gross operating revenues 
(including inter and intra state) of one million dollars or more annually 
from property motor carrier operations. Class II carriers would be 
those having gross operating revenues of $200,000 or more but less than 
one million dollars annually, while class III carriers would be thoge 
averaging gross operating revenues of less than $200,000 annually. |; 
is also proposed that a system of accounts for class II carriers be pre. 
scribed as of the effective date of the revision, condensed from present 
class I accounts in respects which simplify bookkeeping most without 
altering in material substance the type of information available in the 
accounts as presently maintained. The new class II carriers will also 
file annual and quarterly reports in a form consistent with such con. 
densed system of accounts. After consideration has been given to any 
representations received from interested parties, the Commission expects 
to make an order entering the revision as of January 1, 1956. 

It is estimated that the new revision will result in approximately 
1100 carriers being listed as class I, and approximately 1900 carriers 
as class II. Under the present system of accounting, those having gross 
operating revenues exceeding $200,000 are classified as class I and there 
are approximately 3000 in this classification. 





ICC Permits Reduced Rail Rates on Carbon Black Notwithstanding 
Diversion of Truck Traffic 


Division 2 of the Interstate Commerce Commission has allowed a 
proposed reduced rail rate on carbon blacks in carloads even though 
such rates may attract traffic from motor carriers. Division 2 found 
that the rates from points in the southwest to numerous points in the 
United States east of the Rocky Mountains in eastern Canada to be lawful 
in a report on I. & S. No. 6476. The division found: ‘‘The evidence 
establishes that the rates under investigation are reasonably compen- 
satory. Whether these rates are compelled by the needs of the industry 
or are necessary to forestall barge-line competition are matters over 
which reasonable men may differ.’’ The division went on to say: ‘‘That 
the rates may attract traffic from the motor carriers or compel reductions 
in motor carrier rates is apparent. Carriers are at liberty to initiate 
such rates as they deem wise, and the Commission is without power to 
interfere unless it appears that such rates violate some provision of the 
Interstate Commerce Act.”’ 

The railroads insisted that the reduced rates were not designed to 
attract traffic from the motor carriers, and claimed that they were based 
on sound managerial discretion as to the level necessary to meet the 
needs of the industry, to forestall a potential threat of diversion to barge 
lines and private carriers, and to align properly the rates to southeastern 
destinations on an equitable basis with rates to other destinations. 
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Freight Payment Plan Started in New York 


The Chase Manhattan Bank in New York City announced recently 
that it will begin operating a freight payment plan providing ‘‘clearing 
house efficiency’’ in the settlement of freight bills for shippers, receivers 
and carriers. The New York bank plan is patterned after similar plans 
already in operation in Atlanta, Buffalo, Boston and other large cities. 

The Chase Bank is the first New York City bank to offer such freight 
payment arrangements and its plan is designed for all kinds of business 
firms and all kinds of transporters including motor carriers, steamship 
lines, railroads and airlines. The bank will provide carriers with a way 
of collecting customers’ accounts without billing or check handling, and 
shipper-consignees with a way to pay freight bills through the bank 
without check writing or other costs. 





State Official Reports Increased Revenue After Repeal of 
Truck Mileage Tax 


A member of the State Corporation Commission of New Mexico re- 
cently announced that repeal of New Mexico’s mileage tax has brought 
with it a favorable reaction and their reciprocal license proration plan, 
as operated in the West, has proven successful. The Commissioner 
stated : ‘‘Our mileage tax has been repealed and we now have an annual 
license fee and proportional licensing. Our State revenues will be ma- 
terially increased this year and the motor carriers serving our State are 
giving better service because they have more flexibility in the scheduling 
and use of their equipment.”’ 

The Commissioner also reviewed some of the problems in the nine 
State proration tax but said that this agreement ‘‘is perhaps a most 
important advance yet made among a significantly large group of States 
in a broad effort to define and solve the complex problems relating to 
taxing and regulating of motor vehicles in interstate travel.’’ 





Shipper Representatives Take Active Part in Reciprocity Conference 


At a Reciprocity Workshop sponsored by the American Association 
of Motor Vehicle Administrators, representatives of the American Farm 
Bureau Federation, the National Industrial Traffic League, and other 
shipper representatives discussed reciprocity from the shippers’ view- 
point. The representative from the National Industrial Traffic League 
pointed out that the League’s policy is to ‘‘continue to work for the 
removal of existing highway barriers and oppose the erection of any 
further barriers.’’ It was pointed out that ‘‘overly restrictive laws 
definitely affect the cost of goods and commodities.’’ It was also noted 
that many of the shippers have their own private trucks for the delivery 
of their own product. But the main concern goes further than these 
restrictive laws to private carriage alone, as a shipper must use motor 
common carriers and also motor contract carriers to haul products 
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throughout the 48 States. It was recognized that every increase in any 
form of taxation on trucks of any type costs the shipper additional 
amounts of money. 

A representative of the American Farm Bureau Federation pointed 
out that the farmers have more than a general interest in the reciprocity 
problem as last year the value of livestock and crops sold was approxi- 
mated thirty million dollars in the United States. These products had 
to be shipped from the farm to market either by truck or by rail and 
they estimated that 40% of the farm products go to market by rail and 
60% go by truck. It was pointed out that part of the federation policy 
is that ‘‘free movement of trucks among states is essential to the efficient 
marketing and harvesting of farm products. Ton-mile and similar forms 
of highway taxation created substantial restraints on interstate com- 
merce.’’ The Administrators agreed that further study should be given 
to proportional registration of fleets and the Administrators should take 
cognizance of the added cost of collecting the fees under proration. It 
was also agreed that many difficulties would be eliminated if the major 
commercial registration fee be placed on the power unit and that trailers 
be registered for identification only. 





Tax Court Holds That Fines for Violating Weight Laws are not 
Deductible Items for Income Tax Purposes 


The United States Tax Court recently held that fines paid by truck- 
ing companies for violating the State weight laws are not deductible as 
business expenses even though incurred innocently, nonnegligently and 
not as a result of failure to take practical precautions. The decision was 
handed down by Judge J. Raum of the Tax Court in a case reported at 
26 Tax Court number 52. The truck rental company involved in the 
suit relied upon Rossman v. Commissioner, 175 F. 2d 711, in which it 
was held that civil penalties for overcharges under the Emergency Price 
Control Act that were neither willful nor the result of failure to take 
practicable precautions were deductible as ordinary and necessary busi- 
ness expenses. The Court held, however: ‘‘The applicability of such 
eases to situations such as the one before us, was considered in the U. 8. 
District Court for the Middle District of Tennessee in Hoover Motor 
Express v. U. S., 135 F. Sup. 818, in holding that fines paid for violation 
of State laws prescribing maximum weight limitations were not de- 
ductible as ordinary and necessary business expenses. 

In 1942 the Bureau of Internal Revenue informally ruled that fines 
for overweight were deductible as business expenses for income tax pur- 
poses. However, this ruling was revoked by the Commissioner in 1950. 





Recent Rulings on the 3% Tax on the Transportation of Property 


In Revenue Ruling 56-321, the Internal Revenue Service ruled that 
charges for rigging services performed by a carrier in connection with 
the transportation movement are subject to the 3% transportation tax, 
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but the rigging services not involving transportation, if billed separately, 
are not subject to the tax. The Revenue Service held: ‘‘ Where rigging 
services, including hoisting, are performed by the company in connection 
with the loading and unloading of equipment which it transports, such 
services are considered to be accessorial to the taxable transportation 
and charges made for such services are subject to the tax.’’ It was 
further held that where charges are made by the company for extra labor 
or for hauling rigging tools to and from the job, in connection with the 
performance of taxable transportation or a taxable service, such as load- 
ing or unloading, the charges constitute part of the overall charge made 
for the transportation of the heavy equipment and are subject to tax. 

Revenue Ruling 56-258 holds that the 3% transportation tax applies 
to amounts billed by a carrier to a shipper or consignee to cover charges 
for bridge and tunnel tolls and ferry charges paid by the carrier, even 
though they may be billed separately. The ruling states: ‘‘It is held 
that amounts billed by a carrier to a shipper or consignee to cover charges 
incurred by the carrier as part of his cost of operation, including bridge 
and tunnel tolls as well as ferry charges, constitute a part of the total 
transportation charges and are subject to the tax even though they may 
be billed separately by the carrier.’’ 

Revenue Ruling 56-229 holds that the stoppage of an export ship- 
ment of grain solely for the purpose of having it inspected to determine 
its grade and classification under official grain standards does not con- 
stitute a ‘‘break’’ in the continuity of the movement of the grain and, 
therefore, does not affect the exempt character of the export shipment. 





Freight Forwarder Regulation 


By Gites Morrow, Editor 


President and General Counsel, Freight Forwarders Institute 





District Court Upholds Commission’s Denial of Freight 
Forwarder Extension 


The United States District Court for the Southern District of New 
York, by a decision dated June 21, 1956, in Sidney B. Lifschultz et al 
d.b.a. Iifschultz Fast Freight v. United States et al. (Civil No. 106-237), 
upheld an order of the Commission which denied the application of the 
involved forwarder to extend its operations so as to include all points in 
Iowa, Michigan, and Wisconsin. The assailed order of the Commission, 
dated July 6, 1955, was described at 23 I. C. C. Journal 150. 

The Court said that the Commission’s critical finding and conclu- 
sion was that applicant, prior to filing the extension application, had 
engaged in illegal westbound shipments to Iowa and Wisconsin. ‘‘The 
illegality of these shipments,’’ said the Court, ‘‘and the effect to be 
given that illegality are the crux of the case.”’ 

After an extensive analysis of the facts and law involved the Court 
concluded that the Commission’s order was supported by substantial 
evidence and represented a proper exercise of its judgment in the light 
of the applicable statutory criteria and standards. The Court said, 
among other things: 


‘‘The Commission was dealing with a delicate question of ad- 
ministrative policy: what weight to give past infractions committed 
by an applicant in determining its qualification and fitness as a 
permittee. This is a recurring problem that many licensing or 
regulatory agencies must face and solve in dealing with the issu- 
ance, renewal, cancellation and suspension, and extension of permits 
and licenses. The answer is variable, for it may depend (for ex- 
ample) upon current enforcement problems; and upon the past 
record of the particular applicant, and the number and seriousness 
of its past infractions. 

‘*Serutinizing the record as a whole ‘in the light of all that the 
record relevantly presents’ ( Universal Camera Corp. v. Labor 
Board, supra, 488), we find that the Commission’s order is supported 
by evidence that is substantial, qualitatively and quantitatively; 
that it is fair and reasonable; and that it represents the application 
by the Commission of appropriate criteria within the limits of the 
Commission’s statutory powers. (Cf. East Texas Motor Freight 
Lines, Inc. et al. v. Frozen Food Express, et al. (1956), 351 U. S. 49; 
American Airlines, Incorporated v. North American Airlines, In- 
corporated (1956), 351 U. S. 79.’’) 
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Freight Forwarder Permit Revoked for Non-Use (FF-103) 


The I. C. C., Division 4, by order dated March 27, 1956, revoked 
the freight forwarder permit of R. E. Shutt d/b/a Service Carloading 
Company for willful failure to resume freight forwarder operations as 
required by a Commission order. 





Examiner Recommends Denial of Freight Forwarder Extension 


“ Application 

. A report prepared by Examiner L. B. Dunn, in docket No. FF-38, 
«: Sub. No. 4, ABC Freight Forwarding Corporation Extension—Nation- 
my wide, recommends that the Commission deny the application of ABC for 
. extension of its operating rights to include all points in the United States. 


The examiner described the present rights of the applicant as roughly 
resembling the territory served by the B. & O. Railroad. 

d The Examiner analyzed the evidence which showed that there are a 
number of ‘‘entities’’ allegedly exempt from the provisions of part IV 
of the Act, ‘‘which entities are related to applicant or its president, 
A. J. Brown, and allegedly under or subject to his direction and con- 





rt trol.’’ He said: ‘‘To grant this application, giving applicant nationwide 
al tights would be to authorize the extension of its service to each and 
nt every point which these affiliates now serve, placing it within the power 
ij of applicants president, Arthur J. Brown, and through him, within the 


power of applicant, to offer to every prospective shipper the choice of 
using a regulated or an unregulated service, or both. Such a result is 


1. clearly not consistent with the public interest or the national transpor- 
d tation policy.’’ 
a The Examiner recommended that: 
v4 ‘‘The Commission should find, that applicant has failed to estab- 
ts lish that the existing freight forwarder services are generally in- 
mi adequate or unsatisfactory ; that there is not now available sufficient 
st new tonnage, adaptable to freight forwarder service but not now 
= so moving, from to or between all points in the United States, to 
make the proposed service profitable, expeditious, and feasible to it; 
“ that applicant has not shown between what points, if any, such ton- 
or nage is or will be available to it; that a grant of authority as sought 
d would result in diversion of traffic from existing authorized freight 
- forwarders and from other carriers by rail and motor; that no 
- need for the proposed service has been shown; that the operations 
™ proposed by applicant would not be consistent with the public in- 
nt terest or the national transportation policy; and that the applica- 
) tion should be denied.’’ 
n- 
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Forwarder Agreement Approved Under Section 5a 


By order dated July 23rd, the I. C. C. approved, effective as of 
September 7, 1956, an agreement filed in behalf of 21 freight forwarder 
to establish a ‘‘Freight Forwarders Conference’’ for the consideration 
of rate matters. The agreement was approved under the so-called 
Bulwinkle Act, Section 5a of the Interstate Commerce Act. 





New Freight Forwarder Applications Filed 


The Commission has received and docketed the following new ap. 
plications to operate as freight forwarders: 


FF-243 West Coast Freight Co., Inc. 
15 Whitehall St., New York 4, N. Y. 


To institute operations as a freight forwarder through use of the 
facilities of common carriers by railroad and motor vehicle in the trans. 
portation of used household goods, automobiles, and general commodities 
from New York Metropolitan area to points in the states of Calif, 
Ore., Wash., Ariz., Colo., Tex., New Mex., Utah, Mont., Idaho, Wyoming 
and Nevada. 


FF-244 Phillips Bros. Warehousing & Distr. Corp. 
1801 Inverness Ave., Baltimore, Md. 


To institute operations as a freight forwarder through use of the 
facilities of common carriers by railroad, water, motor vehicle, and air, 
in the transportation of general commodities between all points in all 
States of the United States and the District of Columbia. 
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0. REGULATION 
02. Federal Regulation 


02.1 National Transportation Policy 
02.14 Sound Economic Conditions 


02.14 The continued provision by existing carriers of their services, 
which are needed by the public, is in the public interest and contemplated 
by the National Transportation Policy. Any loss of traffic by them would 
tend to impair their ability to conduct efficient and economical operations, 
MCO-115334, Robert J. Littman Con. Car. App., May 29, 1956, Div. 1. 

To same effect: 


MC-16508, Sub 3, John L. Guex, Ext.—Chicago Commercial Zone, 
M. C. C. ...., May 24, 1956, Commission. 


02.2 Interstate and Foreign Commerce 
02.25 International Movement 


02.25 The necessity for authority for purely local transportation of 
traffic moving in foreign commerce at border points was definitely established 
in 46 M. C. C. 665. MC-1147438, Sub 1, Eugene Menard and Theresa Menard 
Com. Car. App., .... M. C. C. ...., June 21, 1956, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.02 Animals, Fish & Products 


04.02 Wool in the grease is an exempt agricultural commodity within 
the meaning of Section 203 (b)(6) of the Act. I & S M-7340, Wool— 
Philadelphia, Pa., to Firthcliffe and Newburgh, N. Y., .... M. C. C. 
May 22, 1956, Div. 2. 


04.2 Transportation by Water 
04.22 Combination with Non-Exempt Articles 


04.22 Transportation by applicant as a contract carrier of crude petro- 
leum and specified petroleum products in the tanks of its vessels, when the 
vessels are also used to transport commodities subject to regulation between 
certain Gulf and Atlantic ports, found by reason of the requirement of special 
equipment or shipment in bulk not actually and substantially competitive 
with transportation by common carriers subject to Part I, II or III of the 
Act and exemption from regulation is necessary to carry out the Policy of 
Congress. Section 303 (e)(2) of the Act, 265 1. C. C. 806. 2851. C. C. 637 
does not establish a contrary policy. W-876, Sub 14, Pan Atlantic §. 8. 
Corp. Exemption App., .... I. C. C. ...., July 3, 1956, Div. 4. 


04.5 Terminal Area Operations 


ewer 


04.52 Motor 


04.52 The terminal area exemption of section 202 (c) of the Act does 
no more than allow operations within the Detroit terminal area for the 
purpose of picking up and delivering shipments in connection with appli 
cant’s authorized line haul service to or from points in Ohio or Indiana. 
Under no circumstances could this section be construed as permitting Non- 
Exempt local service between Detroit and the international boundary in the 
movement of shipments in foreign commerce, unrelated to the authorized 
line-haul service. MC-114748, Sub 1, Eugene Menard and Theresa Menari 
Com. Car. App., .... M.C.C..... , June 21, 1956, Div. 1. 
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04.55 Taxicabs 


04.55 The limousine tour service is the same as the tour service by bus, 
except as to the number of passengers transported. Such operation is not a 
taxicab service and appropriate authority is required to the extent that trans- 
portation in interstate or foreign commerce is involved. MC-12602 Francis 
T. Maloney and Kathleen Maloney Broker App., .... M. C. C. ...., July 3, 
1956, Commission. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 Since the second proviso of section 206 (a) of the Act is an 
exception to the general rule, it must be strictly construed and applied. It 
affects only those who fall within its terms, which as here pertinent, are 
those carriers which are lawfully engaged in operations solely within a 
single state. The exemption is lost if the carrier has an operation in more 
than one state, even though such multiple-state operations may be partially 
or wholly exempt from regulation under another section of the Act. Compare 
47 M. C. C. 81. MC-31386, Sub 3, Earl Sliver Com. Car. App., .... M. C. C. 
..--, June 13, 1956, Div. 1. 


05. Types of Carriage 


05.0 For Hire Carriers 
05.00 Generally 


05.00 Under section 203 (a)(14) and (15) of the Act, the feature of 
both common and contract carriage which distinguishes them from private 
carriage is the element of compensation. Transportation for compensatjon 
is that supplied with a purpose to profit from the services performed as dis- 
tinguished from transportation supplied merely as a bona fide incident to 
some other primary business. 42 M. C. C. 193, 51 M. C. C. 65 and 340 U. S. 
925. MC-115275, Jay Cee Transport Co., Con. Car. App., June 12, 1956, 
Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 It is conceivable that transportation might be rendered as an 
unimportant but necessary. incident to a primary business of supplying a 
packing and crating service and might require no authority from the Com- 
mission. See 51 M. C. C. 65 with respect to the primary business test, which 
is not confined to a manufacturing activity. Here, however, transportation 
was the primary purpose and the packing incidental. MC-C-1640, American 
Red Ball Transit Co., Inc. v. McLean Trucking Co., Inc., .... M. C. C. 
June 13, 1956, Div. 1. 


05.98 Goods Purchased & Sold 


05.93 Applicant in the conduct of its business, makes a sale or receives 
an order for sand, gravel or stone and then proceeds to the quarry or pit, 
purchases the commodity in its own name and on its credit, and transports 
it to the customer. It buys at discount prices and sells at a fixed retail price. 
Although applicant does not have a storage yard and other facilities which 
usually mark a bona fide dealer in these commodities, the facts indicate that 
it is in a noncarrier enterprise, 42 M. C. C. 193. MOC-115275, Jay Cee Trans- 
port Co. Con. Car. App., June 12, 1956, Div. 1. 
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1. PROCEDURE 
11. Proceedings 
11.0 Declaratory Orders 
11.00 Generally 


11.00 The Commission’s power pursuant to section 5 (d) of the Ad- 
ministrative Procedure Act to issue a declaratory order is discretionary and 
the relief sought is not necessary or proper in view of the nature of the 
queries. However, the Commission does have the power to issue interpreta- 
tive orders. Pursuant thereto, an attempt to answer the issues raised is in 


order. Compare 51 M. C. C. 175. MC-C-1640, American Red Ball Transit 
Co., Inc. v. McLean Trucking Co., Inc., .... M. C. C. ...., Jume 13, 1956, 
Div. 1. 


11.9 Limitation of Reparation Actions 
11.90 Jurisdiction 


11.90 The Commission’s actions here in determining lawful rates are 
merely steps preliminary to a determination by the court, and the statute of 
limitations of the jurisdiction in which the court action is brought is con- 
trolling. MC-C-1749, Monsanto Chemical Co. v. Chicago Express, Inc., .... 
M. C. C. ...., Jume 18, 1956, Div. 3. 


11.90 Part II of the Act does not provide any limitation period for a 
court suit by a shipper desiring to obtain redress against a motor carrier 
for the exaction of unreasonable charges and therefore resort to the statute 
ef limitations of the jurisdiction in which the suit is brought is necessary, 
43 M. C. C. 337. MC-C-1715, Toledo Steel Tube Co. v. George F. Alger Co., 

... M.C.C. ...., May 21, 1956, Div. 2. 

To same effect: 


MC-C-1686, Lavoris Co. v. Werner Transportation Co., .... M. C. C. 

, May 16, 1956, Div. 3. 
11.91 Parties Bound By 

11.91 The United States Government was not specifically excepted 
trom the statutory requirement with respect to the time within which com- 
plaints for the recovery of damages must be filed with the Commission, al- 
though it is excepted from other provisions of the Act. The Commodity 
Credit Corp. is an agency of the United States within the Dept. of Agriculture 
and possesses only the immunities expressly conferred by Congress, 286 
I. C. C. 203, 204 and 80 I. C. C. 143. No. 30937, Allenberg Cotton Co. v. 
Alabama G. S. R. Co., .... I. C. C. ...., Jume 4, 1956, Div. 2. 


13. Pleadings 


13.7 Amendments 
13.73 To Conform To Proof 
13.73 Application considered amended to cover the segment of the 
highway since no competitor could be injured thereby. MC-55905, Sub 74, 
West Coast Fast Freight, Inc., Ext.—Oregon, June 13, 1956, Div. 1. 


13.73 While the application does not request authority to transport 
feed ingredients, that right is needed to afford the receiver a complete 
service. Because of the close relation to feed, the application will be con- 
sidered as amended to conform to the proof in this respect and the grant will 
include feed ingredients. MC-115660, Richard E. Jahnel Com. Car. App., 
June 21, 1956, Div. 1. 


13.73 While applicant requests authority to perform a driveaway 
service, the evidence discloses that he intends to render a towaway service 
of a type which is properly classed as a truckaway service. In view of the 
character of trailer transportation, it is evident that all interested parties 
were cognizant of the type of operation involved prior to the hearing. The 
application will be considered as amended accordingly. MO-115080, Sub 1, 
William Perkins Com. Car. App., .... M. C. C. ...., June 21, 1956, Div. 1. 
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13.75 Upon Reconsideration 

13.75 As the amendments proposed in the petition for reconsideration 
are restrictive in nature, they will be allowed. MC-31389, Sub 39, McLean 
Trucking Co. Ext.—North Carolina, .... M. C. C. ...., July 16, 1956, 


Commission. 
13.9 Withdrawal 
13.90 Generally 


13.90 Despite the agreement of the parties to the amendment of the 
application and the withdrawal of protestant and interveners in reliance on 
the amendment, the Commission is not precluded from phrasing a grant in 
proper, definite and practicable terms. MC-115721, William Leo Gaines— 
Com, Car. App., .... M. C. C. ...., Jume 14, 1956, Div. 1. 


15. Parties 


15.0 Necessary Parties 
15.03 Applicants 


15.03 The application as presented may not lawfully be approved in 
the absence of an appropriate application by all the real parties in interest, 
the persons in control of vendee. Four children and their mother equally 
own all but 5 percent of vendee’s stock; however, the children did not join 
in the application. MC-F-5909, Dairy Transport Co.—Pur.—Rex Tank Serv- 
ice Inc., June 22, 1956, Div. 4. 


15.1 Proper Parties 
15.12 Defendants 


15.12 General Practice Rule 27 (c) provides that all participating 
carriers “‘should be made defendants.”’ This is desirable, but it is not man- 
datory where the issue is essentially one of reparation and at least one of 
the carriers participating in the through haul is a defendant since each par- 
ticipating carrier is jointly and severally liable for any damages found. See 
293 I. C. C. 243, 246. MC-C-1715, Toledo Steel Tube Co. v. George F. Alger 
Co. .... M. C. C. ...., May 21, 1956, Div. 2. 

15.12 The liability for exacting unlawful charges based on a joint rate 
is joint and several. MC-C-1749, Monsanto Chemical Co. v. Chicago Express, 
Inc., .... M. C. C. ...., Jume 18, 1956, Div. 3. 


15.15 Intervenors 


15.15 Intervention of individual carriers, not filing written protests 
prior to hearing, as well as the intervention of a motor-carrier association is 
proper, 64 M. C. C. 723. With respect to the right of the conference to par- 
ticipate in the hearing, see also 54 M. C. C. 429, 431. MC-77055, Sub 38, 
ey: Transit Co., Ext.—Specified Commodities, .... M. C. C. ...., June 5, 

6, Div. 1. 


15.16 Protestants 


15.16 Interveners’ counsel submitted a letter indicating a desire to 
be furnished with all public documents issued as he wished to enter an ap- 
pearance in opposition to the application. This does not meet the protest 
requirements of General Practice Rule 40. The right of the interveners to 
participate in these proceedings commenced only from the date of their inter- 
vention subsequent to the issuance of the recommended report. MC-72231, 
Sub 1, The J. W. Jones & Sons Co. Ext.—Meats, etc., June 11, 1956, Div. 1. 

15.16 Whenever the opposition of a protestant carrier to an application 
is accepted and considered, even though there is no controversy as to the 
scope of its authority, there nevertheless has been a determination, expressed 
or implied, that the opposing carrier has appropriate authority to perform 
the proposed service. Otherwise it would have no standing as a protestant. 
MC-65392, Sub 68, Automobile Shippers, Inc. Ext.—Show Cars and Displays, 

--. MLC. C. ...., June 138, 1956, Div. 1. 
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15.16 Under section 216 (g) of the Act, any interested party may ap- 
pear for or against the proposed rate in a proceeding of investigation thereof. 
Motion to vacate the suspension on the ground that the motor-carrier asgo- 
ciation has no financial interest and no standing to protest, overruled. 
I & S M-8146, Fiberboard Boxes—Hoboken, N. J., to Mechanicville, N, Y., 
--.. M.C.C., ...., May 28, 1956, Div. 3. 


15.3 Vicarious Representatives 
15.32 Rate Bureau 


15.32 Under the Commission’s present Rules of Practice, an associa- 
tion, when represented by an accredited practitioner, may appear before the 
Commission and participate in a proceeding in behalf of those of its mem- 
bers who are affected by the operations for which authority is sought. See 
41 M. C. C. 165 and 43 M. C. C. 555. It should, however, be prepared to 
name the members affected and show as to each, the extent of their authority, 
their facilities, and their actual operations. MC-114343, Sub 1, Fred C, 
Norcross, Jr., Con. Car. App., June 18, 1956, Div. 1. 


16. Proof 


16.2 Burden of Proof 
16.21 Complaints 


16.21 The burden of proof is on the complainants. MO-C-1669, KE. R. 
Holeman, et al. v. John Vander Pol, et al., .... M. C. C. ,» May 29, 1956, 
Div. 2. 


16.22 Application 


16.22 The burden of proof is upon applicants to satisfy affirmatively 
the requirements under the provisions of the Act. Lack of opposition by 
competing motor carriers does not relieve applicants from sustaining such 
burden, 43 M. C. C. 79, 81 and 39 M. C. C. 519, 527. MC-F-6121, Casmer E. 
and Edward D. Wenglikowski—Pur. (Portion)—Wolverine Trucking (o., 
June 29, 1956, Div. 4. 


16.23 I & S Proceedings 


16.23 Section 406 (e) of the Act provides that the burden of proof 
shall be upon the respondent to show that proposed rates are just and 
reasonable. I & S No. 6471, Clipper Carloading Rates to the Pacific Coast, 
wc ace ie ihn oe , June 18, 1956, Div. 3. 


16.23 Section 216 (g) of the Act places the burden of showing the 
proposed rates to be just and reasonable upon the proponent thereof. I&S58 
M-7489, Class Rates between Chicago and Central Territory, .... M. C. C. 

, June 19, 1956, Div. 2. 


To same effect: 
I & S M-7688, Chemicals—lIllinois to Wisconsin, .... 
June 22, 1956, Div. 3 
16.3 Official Notice 
16.34 Commission Proceedings 


16.34 The Commission’s power to take official notice does not extend 
to records in other proceedings, 53 M. C. C. 277, 289. MO-F-6121, Casmer E. 
and Edward D. Wenglikowski—Pur. (Portion)—Wolverine Trucking Co., 
June 29, 1956, Div. 4 
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16.4 Witnesses 
16.40 Competency 


16.40 The supporting shipper was represented by its official in charge 
of traffic who, although not personally familiar with the motor carriers 
serving one of the two plants, was by reason of his position, sufficiently fami- 
liar with the overall traffic situation to discuss the need for service thereat. 
auger + gy Anges 19, Curtis Keal Transport Co., Inc., Ext.—Griffin, Ga., June 
21, 1956, Div. 1. 


16.40 The witness, an experienced commerce agent, investigated the 
facts and circumstances here concerned, and was qualified to make certain 
statements of fact and opinion covered by a motion to strike, and to that 
extent the motion is overruled. I & S M-7596, Boilers, Furnaces—tUtica to 
Central Territory, .... M. C. C. , June 19, 1956, Div. 2. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Motion to strike statement of facts and argument because not in 
conformity with the attestation requirements of General Practice Rule 50, 
overruled because the original copy of the statement is accompanied by an 
affidavit conforming to those requirements. I & S M-7282, Aluminum— 
Between Listerhill, Ala. and Newport, Ark., .... M. C. C. , June 26, 
1956, Div. 2. 


16.52 The statement was sworn to, but it is not affirmatively shown 
that the witness had knowledge of the facts asserted therein. The statement 
consists of argument and certain rates and tariff references, to which it may 
be assumed the witness had access, and is in substantial compliance with 
General Practice Rule 50. I & S M-7484, Paint—Milwaukee, Wis., to Sioux 
Falls, S. Dak., .... M. C. C. » May 21, 1956, Div. 2. 


16.52 New matter in a reply statement filed by the complainant to the 
defendant’s statement of facts and argument, and matter therein not prop- 
erly attested, will not be a MC-C-1715, Toledo Steel Tube Co. v. 
George F. Alger Co., .... M. C. C. ,» May 21, 1956, Div. 2. 


16.52 Certain arguments and conclusions of law by complainant’s 
witness contained in the statement of facts and argument and incorporation 
by reference to facts contained in an informal complaint are not deemed to 
be prejudicial to the defendants and to this extent, motion to strike overruled. 


No. 31735, Chatham Shippers Cooperative v. A. C. L. R. Co., .... I. C. C. 
, May 29, 1956, Div. 2. 


16.56 Evidence in Another Proceeding 


16.56 The cost data were taken from an exhibit prepared by the 
Commission’s Bureau of Accounts, Cost Finding and Valuation, and intro- 
duced in docket No. MC-C-1511. The protestants object to this evidence on 
the ground that if this proceeding had been orally heard, a witness familiar 
with the preparation of these cost data would not have been available for 
cross-examination. Administrative agencies are not bound by the ordinary 
judicial rules of evidence, objection overruled. I & S M-7475, Liquors, 


Alcoholic—Louisville, Ky., to Wisconsin, .... M. C. C. , June 26, 1956, 
Div. 2. 


16.56 Testimony and evidence incorporated by reference from another 
proceeding to the effect that Savannah merchants experience competition 
from shoe dealers located at Atlanta and Augusta, Ga., may not be considered 
herein, as General Practice Rule 82 has not been observed. Re: motion to 
strike. No. 317385, Chatham Shippers Cooperative v. A. C. L. R. Co., 

I. C. C. » May 29, 1956, Div. 2. 
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16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 As no objection was made to the receipt in evidence of the 
abstract, it was properly received. The underlying documents were not 
made available at the hearing, but evidence relative to the shipments liste? 
and vendor’s operations was presented through testimony of its vice-president 
and district manager, 60 M. C. C. 631. MOC-F-5846, New York Mid Hudson 
Trans. Corp.—Pur. (Portion)—-Hemingway Brothers Interstate Trucking Co,, 
.... M.C.C. ...., Jume 25, 1956, Div. 4. 


16.66 None of the documents upon which the purported abstract of 
shipments was based were available at the further hearing. In the absence 
of authenticating records, the exhibit was inadmissible and should have been 
rejected. See 63 M. C. C. 569. It will not be considered herein. MO-31024, 
Sub 20, Neptune Storage, Inc., Ext.—Tabulating Machines, .... M. C. C, 
.-...+, June 13, 1956, Div. 1. 


16.66 An abstract purporting to show a limited number of shipments 
was not supported by copies of authenticating documents at the hearing. It 
shows merely destination points and weights. No clarifying testimony of 
value was offered in support of the abstract, it was not prepared by the 
carrier offering it and it will not be further considered. Compare 63 M. C, C, 
569. MC-64994, Sub 10, Hennis Freight Lines, Inc.—Elimination of Delphos 
and Greensboro Gateways, June 15, 1956, Div. 1. 


16.69 Exhibits 


16.69 The purpose of the considered portions of the exhibits was 
merely to show the volume of traffic which had moved in past operations and 
in the light thereof, that which could be expected to move over the proposed 
routes, manifests, original records prepared in the regular course of busi- 
ness covering shipments transported in each vehicle from the terminal, 
formed the basis for these exhibits. The manifests are a reliable source of 
this information and their production at the hearing was a sufficient authen- 
tication. MC-75406, Sub 12, Superior Forwarding Co. Inc., Ext.—dAlternate 
Routes, June 29, 1956, Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Protestants object to the admission of cost data relating to 
average expenses of 75 Class I motor carriers in middlewest territory, which 
were taken from an exhibit prepared by the Commission’s Cost Finding Sec- 
tion and introduced in evidence in another proceeding, on the ground that 
the bureau representatives could have no actual knowledge of such operating 
costs, or in other words, that the testimony is based on hearsay. Adminis- 
trative agencies are not bound by the ordinary judicial rules of evidence. 
279 I. C. C. 171. Objection overruled. I & S M-7484, Paint—Milwaukee, 
Wis., to Sioux Falls, S. Dak., .... M. C. C. ...., May 21, 1956, Div. 2. 


17. Hearing 


17.0 Requisites 
17.01 Notice 


17.01 Due notice of the time and place of the hearing was directed 
to applicant at the address specified in the application. Applicant’s failure 
to attend the hearing is attributed to the neglect of its manager-agent who 

-admittedly received actual notice by mail. Request for further hearing 
denied. MC-104165, Sub 4, Frank E. Butts Ext.—Charter Operations, June 
26, 1956, Div. 1. 





SEPTEMBER, 1956 





17.2 Motions 
17.20 Generally 


17.20 Motion to strike certain statements made by a witness granted 
to the extent that the testimony admittedly includes hearsay. I & S M-7506, 
Boilers, Furnaces—Utica to Central Territory, .... M. C. C. , June 19, 
1956, Div. 2. 


17.3 Conduct of Hearing 


17.80 Generally 


17.30 As to the sequence of presentation of evidence ordered by the 
examiner, the orderly conduct of the hearing is a matter within his discre- 
tion. All of applicant’s witnesses testified and there is no showing of 
prejudice to applicant. MC-77055, Sub 3, Dart Transit Co, Ext.—Specified 
Commodities, .... M. C. C. , June 5, 1956, Div. 1. 


17.4 Reception of Evidence 
17.42 Objection 


17.42 A protestant objects to and moves to strike portions of the 
statement of facts on the ground that the witness was not qualified to testify 
to certain facts and that hearsay or argument is included therein. Hearsay 
and evidence as to which the respondent’s witness was not qualified to testify 
will not be considered. I & S M-7282, Aluminum—Between Listerhill, Ala., 
and Newport, Ark., .... M. C. C. , June 26, 1956, Div. 2. 

17.42 Summaries of accident reports were received in evidence over 
objections which have been renewed on brief. Objections are based on the 
fact that paragraph 194.1 of the Commission’s Motor Carrier Safety Regula- 
tions provides that such reports shall not be open to public inspection. A 
petition for authority to offer the reports was granted by division 5, which 
action was affirmed by the entire Commission on reconsideration. As noted 
in the order granting the petition, section 220 (f) of the Act affords ade- 
quate protection to carriers against the use of such reports as evidence in 
suits for damages. MC-C-1695, McCullough Transfer Co., Revocation of 
Certificate, .... M. C. C. , May 11, 1956, Div. 4. 


17.43 Rulings 


17.43. The person who prepared certain exhibits was not present at the 
hearing and available for cross-examination. Ruling of the Board sustaining 
objection to these exhibits on the ground that they were not properly 
authenticated, affirmed. MC-1096338, Sub 8, Arbet Truck Lines, Inc., Ext.— 
—— Ind., Alternate Route, .... M. C. C. ...., Jume 19, 1956, 

_ eB 


17.48 Non-Prejudicial Rulings 


17.48 The record does not show that additional evidence having pro- 
bative value would have been presented had the request for continuance of 
30 days been granted. Accordingly, the protestants were not unduly 
prejudiced by the examiner’s ruling. F. D. 18804, C. St. P., M. & O. Ry. Co., 
Abandonment, July 16, 1956, Div. 4. 


18.0 Generally 


18.02 Related Proceedings in Single Report 
18.02 The common factors warranting concurrent determination of 
these proceedings in a single report are that both applicants seek to transport 
frozen foods from common origins to Boston, N. Y. City and Philadelphia and 
have a supporting shipper in common. MO-47619, Sub 9, Iowa-Nebraska 
tion Co., Inc., Ext.—Frozen Foods (Embracing MOC-110193, Sub 
23), .... M. C. C. , June 25, 1956, Div. 1. 
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18.02 There is no real merit in the contention that this application 
must be considered together with the investigation proceeding. While it 
was filed as a result of the decision in that proceeding, the issues are differ- 
ent and distinct, and the ultimate decision in each proceeding is in no way 
controlling of the other. MC-111398, Fischback Trucking Co. Com. Car, 
App., .... M.C.C. ...., June 26, 1956, Div. 1. 


18.2 Initial or Recommended 
18.25 Form & Content 


18.25 Even if the recommended order is not in conformity with the 
hearing order of the Commission, it is within the Commission’s authority in 
any proceeding where pertinent to interpret and determine the extent of 
service which may be rendered under a certificate which it has issued. See 
62 M. C. C. 367, 372 and 63 M. C. C. 528, 534. MC-30138, A. C. E. Trans- 
geo Co., Inc., Interpretation of Certificate, .... M.C.C. ...., June 21, 
1956, Div. 1. 


18.26 Service 


18.26 There was no procedural error in service of the report by the 
examiner prior to the receipt of the transcript. The Commission’s examiners 
are qualified in proper cases to make decisions as any other tribunal based 
cn their notes and their recollections. Indeed in other tribunals many de- 
cisions are reached without the reporter’s notes ever being transcribed. 
MC-22974, Sub 1, Philip T. Woodfin, Ext.—Boats, .... M. C. C. ...., June 
21, 1956, Div. 1. 


18.3 Exceptions 


18.32 Form & Content 


18.32 On exceptions, the respondent submitted a detailed cost analysis 
of performing the service. The protestant’s objection to receipt of these 
data is overruled since it constitutes rebuttal. I & S M-7376, Fluorescent 
Lamps—Danvers, Mass., to Philadelphia, Pa., .... M. C. C. ...., May 22, 
1956, Div. 2. 


18.32 Although the bureau states on exceptions that the respondents 
are not presently handling this traffic, under the General Rules of Practice 
this evidence may not be introduced through the medium of exceptions to a 
recommended report. See 269 I. C. C. 445, 448. I & S M-7476, Liquors, 
Alcoholic—Louisville, Ky., to Wisconsin, .... M. C. C. ...., June 26, 1956, 
Div. 2. 


18.32 Motion to strike pictures included in the exceptions granted. 
It is asserted that they were used at the hearing in the examination of wit- 
nesses, but the pictures were not offered or received in evidence and reference 
thereto was improper. MC-22974, Sub 1, Phillip T. Woodfin, Ext.—Boats, 
oe. M.-C. C. ...., June 21, 1956, Div. 1. 


18.33 Replies 


18.33 In its reply to exceptions, applicant first raises a question as to 
the correctness of the examiner’s recommended partial denial. This con- 
tention not having been raised on exception is not properly before the Com- 
mission and cannot be considered since opposing carriers would be deprived 
thereby of their right to answer. MC-73688, Sub 2, Southern Trucking Corp. 
Ext.—Louisiana, June 5, 1956, Div. 1. 


18.84 Dismissal or Withdrawal 


18.34 Certain opposing carriers presented evidence and filed briefs; 
however, by letter their opposition has been withdrawn. No permission to 
withdraw evidence was granted by the Commission and such evidence has 
been given full consideration in arriving at the conclusions. MC-64994, 
Sub 10, Hennis Freight Lines, Inc.—Elimination of Delphos and Greensboro 
Gateways, June 15, 1956, Div. 1. 


18. 
of facts 


submi' 
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18.35 Defective 


18.35 Motion to strike exceptions on the ground that they do not com- 
ply with General Practice Rule 96 denied because the issues are fairly clear, 
although failure to so comply is not condoned. MC-65346, Sub 23, Packer 
City Transit Line, Inc., Ext.—Glass, June 21, 1956, Div. 1. 


18.35 Since the exceptions which challenge the examiner’s statement 
of facts do not, as required by the Rules of Practice, cite the parts of the 
record relied upon or supply a corrected statement, they are entitled to little 
or no consideration. MO-115435, John Miele and Carmine Miele Com. Car. 
App., June 5, 1956, Div. 1. 


18.35 To the extent that exceptions challenge the examiner’s statement 
of facts without, as required by the General Rules of Practice, citing the 
parts of the record relied upon, they are entitled to little or no consideration, 
particularly in view of the extreme volume of the record. Nevertheless the 
evidence has been considered in the light of all exceptions. MC-64994, 
Sub 10, Hennis Freight Lines, Inc.—Elimination of Delphos and Greensboro 
Gateways, June 15, 1956, Div. 1. 


18.35 A motion to dismiss protestants’ exceptions on the ground that 
they do not conform with General Practice Rule 91 is overruled in view of 
the minor discrepancies which were cured by the supplemental data accom- 
panying the protestants’ reply. MC-F-5762, Porto Transport, Inc.—Pur.— 
Sommer’s Motor Lines, Inc., .... M. C. C. ...., Jume 19, 1956, Div. 4. 


18.35 The issue is relatively simple and the protestants have not been 
prejudiced by the failure of applicant to number his exceptions. Accordingly, 
the motion to strike the exceptions will be overruled. MC-95922, Sub 9, 
James F. Lee Ext.—Omaha and La Platte, Nebr., June 29, 1956, Div. 1. 


18.5 Reconsideration 
18.52 Petition For 


18.52 <A petition for further hearing was filed by the defendant with 
its exceptions. No explanation is given as to why the evidence now sought 
to be adduced was not offered at the time required by rule 101 (b) of the 
General Rules of Practice. MC-C-1726, Clyde Porcelain Division, Whirlpool 
Corp. v. Wenham Transportation, Inc., .... M. C. C. ...., May 14, 1956, 
Div. 2. 


18.57 Reopening 

18.57 Since the evidence which applicant proposes to submit at a 
further hearing is not of a nature which would warrant a different conclusion 
with respect to the basic issues disclosed by the present record, a further 
hearing would be to no avail, and the request therefore is denied. MC- 
109598, Sub 20, Carolina Scenic Stages (J. R. Lewis and J. W. Wolfe, 
Trustees) Ext.—Orangeburg, S. C.-Savannah, Ga., May 29, 1956, Div. 1. 

18.57 Request in exceptions for oral hearing (if the Commission denies 
the application) is denied because the additional evidence to be offered is not 
revealed and it is not explained why the available evidence was not originally 
submitted. MO-31386, Sub 38, Earl Sliver Com. Car. App., .... M. C. C. 
+--+, June 13, 1956, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 The Commission does not have the power to limit the service of 
a contract carrier to a single shipper or a specified number of vehicles. 
MC-115384, Robert J. Littman Con. Car. App., May 29, 1956, Div. 1. 
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20.1 When Interstate Franchis® Required 
20.18 Intrastate Operations 


20.13 Applying the construction established in the terminal area re. 
port, 54 M. C. C. 21, applicant, under its regular-route interstate authority 
to serve Chicago may serve, indeed has an implied obligation to serve, those 
points in Indiana which are within the Chicago commercial zone as define 
by this commission. It is thus a multiple-state operator not qualified under 
the second proviso of section 206 (a) (1) to register its intrastate authority, 
MC-110799, Sub 2, Carlstedt Motor Service Ext.—50-Mile Radius in Illinois, 
ye ee , May 16, 1956, Commission. 


20.2 Administrative Policies 


20.22 Limited Term Certificates and Permits 


20.22 In view of applicant’s past safety record, grant limited to, 
term of 2 years rather than the 5-year term customarily granted in explosive 
cases. MC-96489, Sub 16, Bowen Trucking, Inc. Ext.—Mineral County, Ney, 
ce. ee CDS , June 20, 1956, Div. 1. 


20.3 Conflicting Applications 


20.380 Generally 


20.30 The shipper wants and is entitled to a dependable motor service 
which is not subject to the contingency of negotiating a satisfactory agree 
ment for contract carriage. Application of common carrier granted ani 
application of contract carrier denied. MC-64932, Sub 179, Rogers Cartage 
Co., Ext.—Corn Syrup from Cleveland, June 11, 1956, Div. 1. 


20.31 Priority 


20.31 Other things being equal, priority of filing the application should 
be controlling. MC-29886, Sub 72, Dallas & Mavis Forwarding 
Ext.—Sweepers, .... M. C. C. , June 21, 1956, Div. 1. 


20.32 Home Territory 


20.32 Special consideration should be accorded those carriers presently 
serving the origins to be affected by the new source of supply and which have 
permanent authority to serve a portion of the destination areas involved. 
MC-101075, Transport, Inc., Ext.—Minnesota-North Dakota, July 2, 1956, 
Commission. 


” 


20.35 Temporary Operation 


20.35 Rogers held temporary authority to serve the shipper since 
April 1955 and filed its application for corresponding permanent authority 
prior to that of the other common carrier applicant. Granted to Rogers. 
MC-64932, Sub 179, Rogers Cartage Co., Ext.—Corn Syrup from Cleveland, 
June 11, 1956, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 In determining what rights a carrier was entitled to under the 
“Grandfather” clauses of sections 206 (a) or 209 (a) of the Act, careftl 
consideration was given to all the facts and at times, the Commission ha 
found a carrier entitled to a somewhat different and larger operating 
authority than that requested and its power so to do is clear. Compare 7 
U. S. 1. MO-80188, A. C. E. Transportation Co., Inc., Interpretation 0 
Certificate, .... M. Cc. C. , June 21, 1956, Div. 1. 
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20.45 Territorial Commerce 


20.45 Applicant found entitled to continue operation as a common 
carrier by motor vehicle, in foreign commerce, of general commodities, with 
exceptions, and as restricted, between points in 16 states, on the one hand 
and on the other, ports of entry on the Pacific Coast and on the United States- 
Canadian boundary line, over irregular routes, limited to traffic moving to or 
from Alaska, by reason of having been engaged in such operations under 
government bills of lading on and continuously since March 1, 1950. MC- 
96642, Thomas W. Murray—Territorial Operations, .... M. C. C. 

18, 1956, Commission. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Neither the certificate which applicant holds nor the restrictive 
clause contained therein is ambiguous or patently indefinite, and must be 
construed from the language itself, not from a consideration of any extra- 
neous matters. MC-30188, A. C. E. Transportation Co., Inc., Interpretation 
of Certificate, .... M. C. C. , June 21, 1956, Div. 1. 


21.02 Duplication 


21.02 The authority here granted as that now held by applicant shall 
be construed as comprising a single operating right and shall not be severable 
by sale or otherwise. MC-92983, Sub 128, Eldon Miller, Inc., Ext.—Vege- 
table Oils, St. Louis-Iowa, May 28, 1956, Div. 1. 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 Despite a contrary conclusion in 44 M. C. C. 765, 770, if appli- 
cant arranged to transfer the authority granted to a corporation, transpor- 
tation by the latter would be that of a common carrier even when hauling 
property of its principal stockholder. 44 M. C. C. 171. No subterfuge is 
involved. MC-113824, Sub 3, Geo. I. Laingor, Ext.—Georgia, .... M. C. C. 

., June 4, 1956, Div. 1. 


21.11 The purchased transportation is not service by the defendant 
as required by the terms and conditions of his certificate, but is simply sub- 
stituted service. The defendant does not have any direction or control of 
the motor vehicles operated by Watson, nor is he responsible to the general 
public for such operations. Lacking such direction, control, and respon- 
sibility, the defendant is not operating as a common carrier within the mean- 
ing of section 203 (a) (14) of the Act. MOC-C-1487, Wagner “gig Lines, 
Inc. vy. Alfred C. Schaar d/b/a Mound City Transfer, .... M. 
June 21, 1956, Div. 1. 


21.11 In proceedings under section 207, the Commission consistently 
has declined to limit the authority granted to the performance of a service 
for a specified shipper. Such restrictions are Die ag to the service a com- 
mon carrier is duty bound to perform. 47 M. C. C. 69. MOC-F-5830, Ringle 
a ge Lines, Inc.—Pur.—Vincent Reed Truck Service, Inc., May 29, 1956, 

v. 4, 
21.19 Brokers 


21.19 A person contracting to pack, crate and perform accessorial 
service necessary to prepare items for transportation, remove the property 
from the office origin, transport to destination, and unpack and relocate 
thereat in designated offices, who performs all accessorial services incidental 
to actual transportation himself, but engages a common carrier for the trans- 
portation, is a broker of transportation (section 203 (a) (18)), notwith- 


eens 





1178 I, C. C. PRACTITIONERS’ JOURNAL 





—— 


standing the fact that compensation is obtained under the overall contract 
and not as a commission from the carrier. Although such a person is g 
paper consignor and consignee (the true shipper) is the owner of the goods, 
nn American Red Ball Transit Co., Inc. v. McLean Trucking Co., Inc,, 
ay, a. , June 13, 1956, Div. 1. 


a While one who is first and primarily an agent of a carrier and 
cnly secondarily a broker lacks the right to exercise independence of action 
and decision which should govern the acts of a broker, it does not appear 
that applicants’ arrangements with a certain carrier restrict them to the 
use of that carrier or in any way bar their right to exercise unrestrained 
judgment in allocating traffic secured by them. Francis T, 
Maloney and Kathleen Maloney Broker App., .... M. ‘ , July 3, 
1956, Commission. 


21.2 Dual Operations 
21.20 Generally 


21.20 Authority to conduct dual operations by a carrier may properly 
be granted only where opportunities for discriminatory practices as a result 
thereof will not be present. Section 210 of the Act is not directed against 
interstate operations but against the holding of both a certificate and a 
permit authorizing dual operations in interstate commerce. 27 M. C. C. 759, 


MC-F-6110, Harry T. Bussmann, Jr.—Pur.—Albert F. Willie, July 3, 1956, 
Div. 4. 


21.21 Public & Private 


21.21 In transporting monuments, granite and marble, for himself to 
his retail business, applicant has been operating as a private carrier, con- 
bining his private and for-hire operations in a manner which should be con- 
demned even though as a bookkeeping transaction, he charged his retail 


business the same rates as were charged others. See 10 M. C. C. 649, 650. 
MC-113824, Sub 8, Geo. I. —Georgia, .... M. C. 
4, 1956, Div. 1. 


21.21 Applicant should not be permitted to transport property in the 
same vehicle as both a private and a for-hire carrier. MC-114848, Sub 1, 
Fred C. Norcross, Jr., Con. Car. App., June 18, 1956, Div. 1. 


To same effect: 


MC-111008, Sub 8, Jesse Kirk, Jr., Ext.—New Mexico, May 16, 1956, 
Div. 1. 


21.21 Appropriate restrictions imposed designed to keep applicant's 
private and for-hire operations separate. MC-115660, Richard E 
Com. Car. App., June 21, 1956, Div. 1. 


21.21 There is nothing in the record to show that applicants seek by 
means of the proposed operation to complement their hauling in private 
carriage. They have maintained their common and private carrier opera- 
tions as separate entities and have not transported private and for-hire ship- 
ments in the same vehicle. In addition, potential shippers have an adequate 
remedy before the Commission in the event applicants practice discrimina- 
tion. MC-1148384, Sub 3, Paul K. Buss and Bernice A. Buss Ext.—Hewitt, 
Wha Wad. <5 5 x as ee , July 12, 1956, Div. 1. 


21.22 Common & Contract 


21.22 Holding by applicant of its present certificate and of a permit 
authorizing the operations described in the findings here will be consistent 
with the public interest and the National Transportation Policy because 
there will be no material change in its present common carrier operation 
and no new competitive situation would result. MO-109186, Sub 9, The 
Oriole Terminal & Transportation Co. Ext.—Atglen, Pa., June 5, 1956, Div. 1. 
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21.22 Vendee is willing to accept a restriction against transporting 
malt beverages under his common carrier authority as a condition of ap- 
proval. As a result of such modification there would not exist the oppor- 
tunity for discrimination, undue preference, or advantage or unfair or de- 
structive competitive practices by reason of vendee’s dual service as a com- 
mon and contract carrier. MC-F-6110, Harry T. Bussmann, Jr.—Pur.— 
Albert F. Willie, July 3, 1956, Div. 4. 

21.22 It is not necessary for the contract carrier and the common car- 
rier to be able to serve the same origins or destinations for dual operations 
to be objectionable. The two commonly controlled carriers would be in a 
position to serve the same shippers, thus permitting an opportunity for dis- 
criminatory practices. Compare 57 M. C. C. 627 and 56 M. C. C. 247. 
MC-F-2020, Michigan Produce Haulers—Pur.—H. E. Jensen, June 4, 
1956, Div. 4. 


21.22 Dual operations approved. Different shippers, vehicle and com- 
modities involved here. MC-107515, Sub 198, Refrigerated Transport Co., 
Inc., Ext.—Union City, July 3, 1956, Div. 1. 


21.4 Jjoinder of Authority 
21.40 Generally 


21.40 Where, as here, a carrier has authority to operate over two 
highways which cross one over the other in such a manner that transfer 
from one to the other cannot be accomplished except by the use of short 
segments of other streets, the two highways should nevertheless be treated 
as having a physical junction at which rights over the respective highways 
can be tacked. The cloverleaf pattern and the exit and entrance strips are 
a common part of our modern highway system. MC-3647, Sub 182, Public 
Service Coordinated Transport, Ext.—New Jersey Turnpike, .... M. C. C. 

, May 29, 1956, Div. 1. 


21.40 ‘Regular Route motor common carriers may operate over all 
combinations of their separately described routes and between all authorized 
points thereon, unless their service is specifically restricted in some particu- 
lar.” 43 M. C. C. 716, 719. MC-80138, A. C. E. Transportation Co., Inc., 
Interpretation of Certificate, .... M. C. C. , June 21, 1956, Div. 1. 


21.42 Restrictions 


21.42 Unless there is some valid reason for imposing a restriction 
against tacking authority, it is not the Commission’s practice to do so. 
MC-107515, Sub 167, Refrigerated Transport Co., Inc., Ext.—Candy, June 7, 
1956, Div. 1. 


21.42 Authority granted restricted against tacking or combining with 
other authority held by applicant, but not against interchange with other 
carriers, in order to protect ee MC-110799, Sub 2, Carlstedt 
Service Ext.—50-Mile Radius in Illinois, .... M. C. C. » May 16, 1956, 
Commission. 


21.5 Points Authorized 
21.50 Generally 


21.50 While territorial uniformity is a desirable objective in granting 
authority, it cannot be achieved by ignoring the weight of the evidence. 
MC-64994, Sub 10, Hennis Freight Lines, Inc.—Elimination of Delphos and 
Greensboro Gateways, June 15, 1956, Div. 1. 


21.51 “To or From” Restrictions 


21.51 The Commission would be reluctant to impose a restriction which 
forbids pickups and discharge of passengers along a portion of a highway 
where, as here, the geographical situation of the communities renders it 
difficult to distinguish between interstate and intrastate passengers for the 
purposes of effective enforcement. MC-114340, Sub 4, Thomas Parran, Jr., 
Ext.—Ashton, Md., May 29, 1956, Div. 1. 
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21.51 Restriction of proposed service to the account of a named ship- 
per would be inconsistent with section 209 of the Act, but a so-called “‘key- 
stone” restriction is appropriate. MC-65392, Sub - Automobile Shippers, 


+ abies Cars and Displays, .... M. C. -+++, June 13, 1956, 
Vv 


21.51 Restriction of service to all points except those which are in- 
corporated cities, towns and boroughs or to farm sites found unacceptable 
on reconsideration. MC-74320, Sub 4, Winthrop F. Porter Ext.—Connecticut, 
«++. MLC. C. ...., July 6, 1956, Commission. 


21.51 The authority includes service to and from all points within 
15 miles of Atlanta except Atlanta. The latter limitation should not be con- 
strued to mean “except the commercial zone of Atlanta including Atlanta.” 
MC-C-1660, Johnson Motor Lines, Inc. v. Southern Motor Express, Inc., .. 
M. C. C. ...., July 6, 1956, Div. 1. 

21.51 Restrictions on motor carrier authority tend to complications 
and confusion and are not favored unless compelling reasons exist therefor. 
Clearly a restriction which, as here, can be reasonably anticipated to prevent 
the performance of needed service in a profitable manner should be carefully 
examined. No compelling reasons have been shown for a restriction. MC. 
2229, Sub 71, Red Ball Motor Freight, Inc., Ext.—Hugo, Okla., June 25, 
1956, Div. 1. 

21.51 Restriction considered as indicative of a grant of authority to 
perform unlimited service at the termini and intermediate and off-route 
points not specifically named therein. See 51 M. C. C. 175, 187. MC-80138, 
A. C. E. Transportation Co., Inc., Interpretation of Certificate, .... M. C. C 

, June 21, 1956, Div. 1 


21.54 Specified Plants 


21.54 Authority to serve points within 3 miles of the depot, a defense 
installation, in order to permit interchange of equipment outside the instal- 
lation, granted because Army regulations prevent interchange of shipments 
of explosives within a depot area. cee By 228, Som =~ 'Transpor- 
tation, Inc., Ext.—Interchange Point, .... . ie , June 6, 1956, 
Div. 1. 


21.55 Indefinite Locations 


21.55 A grant of authority restricted to “farm sites’ is vague and 
uncertain. Compare 47 M. C. C. 430. Findings except points which are 
incorporated cities or towns in the authorized counties. MO-115721, William 
Leo Gaines—Com. Car. App., .... M.C. C. ...., June 14, 1956, Div. i. 


21.55 A grant within one mile of Pine Bend is requested; however, 
that unincorporated point is apparently without a post office of the same 
name and to be sure it is broad enough a grant from Pine Bend and points 
within two miles thereof appears proper. MC-101075, Sub 17, Transport, 
Inc., Ext.—Minnesota-North Dakota, July 2, 1956, Commission. 


21.57 Commercial Zones—Generally 


21.57 Territorial authority to serve points east of a highway does not 
include points west of that highway within the commercial zone of a city 
bisected by the same highway. MC-C-1768, Ohio Northern Truck Line, Inc., 
Investigation and Revocation, ... .C.C. ...., July 2, 1956, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Authority to serve Omaha includes authority to serve Council 
Bluffs which is within the Omaha Commercial Zone. MOC-47619, Sub 9, 
Iowa-Nebraska Transportation Co., Inc., Ext.—Frozen Foods, .... M. C. C. 

, June 25, 1956, Div. 1. 


21.59 Houston, Pa. will be covered by a grant to serve Cannonsburg, 
Pa. because it is within the commercial zone of the latter point. MC-87786, 


Sub 2, Lightning Local Express Co. Ext.—Pennsylvania, June 27, 1956, 
Div. 1. 
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21.6 Equipment Operated 
21.61 Refrigerator 


21.61 Although the application limited the type of equipment to be 
used to mechanically refrigerated trailers, such equipment restrictions 
should not be included in grants of authority except for some compelling 
reason. wa a Sub 24, Penn-Dixie Lines, Inc., Ext.—Western New 
York, .... M. CG. C. ...., July 9, 1956, Div. 1. 


21.64 Handling Devices 


21.64 The movement of house trailers by towing in truckaway service 
with ordinary pickup trucks is not authorized in that portion of a certificate 
covering commodities the transportation of which, because of their size or 
weight, requires the use of special equipment, or handling. MC-103993, 
Sub 56, —— Drive-Away, Inc., Ext.—Macon, .... M. C. C. ...., June 5, 
1956, Div. 


21.7 Service Authorized 
21.71 Class of Patrons 


21.71 A certificate authorizing transportation of “articles generally 
sold in grocery stores’’ includes aluminum foil in small retail packages, one 
of the household supplies generally sold in grocery stores, but aluminum foil 
in other forms and sizes may not be transported thereunder. Certificates 
of this nature do not limit the carrier to transportation to or from grocery 
stores but do limit the commodities to articles sold in grocery stores. 47 
M. C. C. 210. Ruling No. 101, I. C. C. Bureau of Motor Carriers, June 13, 
1956. 


21.71 Under authority to transport “such merchandise as is dealt in 
by retail hardware dealers,” the fact that a shipment is not transported to 
or from a retail hardware store is not controlling, inasmuch as the de- 
fendants are free to transport items within the terms of the commodity 
description for any shipper or consignee regardless of the business in which 
he or it is engaged. See 62 M. C. C. 106. MC-OC-1855, Farm to Market Car- 
riers, Inc. v. Robert Elliott and Richard Elliott d/b/a Elliott Brothers, .... 
M.C. C. ...., June 21, 1956, Div. 1. 


21.71 Operation under contracts with persons (as defined in section 
203 (a) (1) of the Act) who operate wholesale, retail, and chain grocery 
and food business houses the principal business of which is the sale of food, 
or such merchandise as is dealt in by such houses, authorized. MC-115500, 
William Wiebke Con. Car. App., June 29, 1956, Div. 1. 

21.71 On reconsideration, findings modified to eliminate restriction to 
traffic moving on United States Government bills of lading. Evidence of 
“grandfather” operations was confined to traffic moving on such bills. 
MC-96642, Thomas W. Murray—Territorial Operations, .... M. C. C 
June 18, 1956, Commission. 


21.72 Kind of Shipment 


21.72 Household goods authority must necessarily describe a service. 
53 M. C. C. 177. MC-C-1640, American Red Ball Transit Co., Inc. v. McLean 
Trucking Co., Inc., .... M. C. C. ...., June 18, 1956, Div. 1. 


21.72 Shipments which are rejected by the consignee because of dam- 
age in transit or for any other reason, may be returned to their respective 
origins by the carrier having them in its possession without specific authority, 
provided such service is covered by an appropriate tariff provision, or schedule. 
Shipments, however, which have once been accepted by a consignee and which 
such consignee later desires to return (reship) to the original consignor, 
may not be transported on return without authority. MC-103993, Sub 56, 


a Drive-Away, Inc., Ext.—Macon, .... M. C. C. ...., June 5, 1956, 
wi, 
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21.72 Household goods carriers have authority to transport experi- 
mental and show automobiles and automobile chassis, which, at the time of 
movement are being transported for purposes of display, and not for sale, 
and related automobile show equipment and paraphernalia moving in the 
same vehicle at the same time. MC-65392, Sub 68, Automobile Shi 
Inc., Ext.—Show Cars and Display, .... M. C. C. , June 13, 1956, Div. 1, 


21.72 Authority to transport household goods does not permit trans- 
portation of boats as a separate and distinct service such as from manufac- 
turer to dealers and purchasers, or between dealers, or from dealer to pur- 
chaser. See 49 M. C. C. 368. MOC-22974, Sub 1, Philip T. Woodfin, Ext.— 
Boats, .... M. C. C. , June 21, 1956, Div. 1. 


21.74 Kind of Vehicle to be Transported 


21.74 The movement of house trailers by towing in truckaway service 
is not authorized by a certificate covering commodities and parts thereof 
the transportation of which, because of their size or weight requires the use 
of special equipment or handling. MC-108993, Sub 56, Morgan Driveaway, 
Inc., Ext.—Macon, .... M. C. C. , June 5, 1956, Div. 1 


21.75 Character of Movement 


21.75 Unrestricted so-called merger commodity authority, 46 M. C. C. 
845, permits driveaway service, even though oil field carriers have not pro- 
vided such service. Transportation within the meaning of the Act involves 
not only truckaway but also driveaway and towaway. See 8 M. C. C. 469 
and 315 U. S. 15. MOC-115072, Cox Car Leasing Inc., Com. Car. App., .. 
, May 14, 1956, Div. 1. 


21.79 Origin or Destination 


21.79 A restriction against the transportation of Florida traffic except 
in conjunction with Alabama and Georgia traffic, although responsive to the 
shippers’ expressed need, is difficult if not impossible to enforce and is un- 
desirable where, as here, it does not appear that failure to restrict the 
authority granted will permit a service or type of service not intended to be 
authorized. MC-110190, Sub 24, Penn-Dixie Lines, Inc., Ext.—Western New 
York, .... M. C. C. , July 9, 1956, Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 The Commission does not have the affirmative duty to investi- 
gate the entire operations of contract carrier applicants in connection with 
each extension proceeding. Its failure to do so does not relieve such appli- 
cants of the burden of showing that the sum total of the operations for which 
authority is sought, together with those already authorized, will not result 
in a change of status. 49 M. C. C. 403 and 52 M. C. C. 33, sg 
Transportation Activities of Fischbach Trucking Co., .... M. C. oo 
June 26, 1956, Div. 1. 


21.81 Findings in 61 M. C. C. 185, to the effect that authorized con- 
tract carrier operations had been unlawfully converted to those of a common 
carrier, modified by reason of changed facts, including the sale of a con- 
siderable amount of authority and a reduction in the number of effective 
contracts from 26 to 17. MC-C-991, Transportation Activities of Fischbach 
Trucking Co., .... M. C. C. , June 26, 1956, Div. 1. 


21.82 Irregular to Regular 


21.82 The periodicity of applicant’s present inbound service is not 
per se indicative of a regular-route operation. The considered operations 
are of a “peddle-run” type out of applicant’s terminal which is on applicant’s 
regular routes. Taking into consideration the area, primarily devoted to 
agriculture, with more inbound than outbound traffic, the fact that deliveries 
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out of the terminal are mostly less-truckload shipments made at varying 
frequencies, and the principles enunciated, in 47 M. C. C. 23, the pattern 
of present operations in that area are not convincingly shown to be those of 
a regular-route carrier. MC-31389, Sub 39, McLean Trucking Co. Ext.— 
North Carolina, .... M. C. C. , July 16, 1956, Commission. 


21.82 Although this record is insufficient upon which to make any 
definite determination of the question, there is a strong suggestion that 
certain operations have approached, if not attained, the status of a regular- 
route carrier operation. Applicant should re-examine the nature of the 
service which it is now rendering, or proposes to render, with a view toward 
the advisability of filing an appropriate application for a conversion to 
regular-route authority, in lieu of the irregular-route authority now held or 
herein granted. MC-52917, Sub 10, Chesapeake Motor Lines, Inc., Ext.— 
Philadelphia, (Embraced in MC-60767, Sub 5), .... M. C. C. , July 16, 
1956, Commission. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 Two of the opposing motor carriers under the provisions of sec- 
tion 208 (c) of the Act and the applicable rules and regulations of the Com- 
mission may transport charter parties which originate at any point within 
the territory served by their regular routes to any point in the United States. 
MC-115262, Red Lion Bus Co. Com. Car. App., .... M. C. C. , June 20, 
1956, Div. 1. 


22. Commodity Authority 
22.0 Generally 


22.00 Intended Use 


22.00 <A grant of authority to transport trailers, even though designed 
for carrying cable reels, and other than those designed to be drawn by 
passenger vehicles, in initial movements, by truckaway service, is not only 
sufficiently restrictive without further descriptive limitations designating the 
use to which the vehicles will be put, but is in conformity with sound policy 
and public interest. MC-30887, Sub 180, Kenosha Auto Transport Corp. 
Ext.—Denver, Colo., .... M. C. C. , June 6, 1956, Div. 1. 


22.00 As a practical matter and from the view point of economy in 
motor transportation service there necessarily exists an overlapping as to the 
articles which certain groups or classes of motor carriers may transport. See 
51 M. C. C. 563, 53 M. C. C. 277. Show cars may be handled by both house- 
hold goods and automobile carriers. MC-65392, Sub 68, Automobile Ship- 
os Inc., Ext.—Show Cars and Displays, .... M. C. C. , June 13, 1956, 

es 


22.00 The fact that the commodities transported fall within the com- 
modity description “iron and steel articles’’ in Appendix V, 61 M. C. C. 209 
does not preclude transportation under authority to handle ‘‘such mer- 
chandise as is dealt in by retail hardware dealers.” In numerous occasions 
the overlapping of commodity descriptions has been recognized. See 52 
M. C. C. 492. MC-C-1855, Farm to Market Carriers, Inc. v. Robert Elliott 
= Richard Elliott d/b/a Elliott Brothers, .... M. C. C. , June 21, 

956, Div. 1. 


22.01 Interpretation 


22.01 The words “such merchandise as is dealt in by retail hardware 
dealers’ in a certificate have a clear and unambiguous meaning. Therefore 
it is improper here to go back of the certificate and examine the “‘grand- 
father’ operations in determining the service authorized, and the evidence 
as to the operations conducted by the defendants either prior to or since the 
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“grandfather” date is immaterial. The sole question is whether the de- 
fendant’s commodity description covers the operations performed. MC-C. 
ee a Oe eee ee 
d/b/a Elliott Brothers, . M. C. C. , June 21, 1956, Div. 1. 


22.01 The term “supplies” means those things consumed in, or neces- 
sary to, the maintenance and operation of a plant, factory, or business, other 
than the raw materials or ingredients, which go into the finished product or 
structure, whereas ‘materials’ mean those things used as ingredients or 
parts of the finished product or structure. MOC-45105, Sub 8, Bell Motor 
Freight, Inc., Ext.—Aluminum Foil, July 11, 1956, Div. 1. 


22.01 The words “general commodities, except those of unusual value 
...”’ have a clear and unequivocal meaning. In view of this, it is improper 
to go back of the certificate to determine the nature and extent of the service 
authorized therein. MC-C-1784, United States Trucking Corp. v. The David- 
son Transfer and Storage Co., .... M. C. C. » June 29, 1956, Div. 1. 


22.04 “Field of Service” 


Although the transportation of baggage is a legitimate exercise of a 
household goods carrier’s authority when transported along with other 
household goods articles to enable the household goods carriers to perform a 
complete service, the movement of articles of baggage alone to or from 
summer camps is not the type of movement which calls for the special service 
and handling usual in the movement of household goods, and is not within 
the scope of a certificate authorizing only the transportation of household 
goods. MC-105330, Sub 2, Sam Siskind and Sidney Siskind, Ext.— 
ree ae A , June 13, 1956, Div. 1. 


22.05 “General Commodi 


22.05 Pennies and nickels are property embraced in the term general 
commodities. MC-C-1734, United States Trucking Corp., et al. v. The David- 
son Transfer and Storage Co., .... M. C. C. , June 29, 1956, Div. 1. 


22.06 Descriptions 


22.06 The description ‘“‘miscellaneous farm supplies’’ is objectionable 
for lack of definiteness. It is impossible to determine with any degree of 
certainty the commodities the description comprehends, and it should not 
be used. MC-40046, Sub 12, Delaware Express Co., Ext.—Newark, Del., 
Area, .... M. C. C. , June 21, 1956, Div. 1. 


22.06 On reconsideration, authority to transport waste or scrap ma- 
terials, in bulk, modified by substituting loose or unpackaged commodities 
for ‘‘in bulk” because the latter term applies only to fungibles, which can be 
poured, scooped or shoveled and cannot be handled piece by piece. 250 I. C. C. 
436; 292 I. C. C. 681; and 54 M. C. C. 543. MOC-8957, Sub 2, Glenn H. 
Brower, Ext.—Waste Materials, .... M. C. C. , June 21, 1956, Div. 1. 


22.06 The detailed and specific commodities descriptions set out in 
the application are impracticable and authority to transport salt and salt 
products would cover the commodities of the shipper which include mixtures 
of salt and substantial quantities of chemicals and medicinal elements. MC- 
111008, Sub 8, Jesse Kirk, Jr., Ext.—New Mexico, May 16, 1956, Div. 1. 


22.08 Proof of Special Commodity Class 


22.08 Shipper produces many different products and has new chemicals 
in the research state. It has a policy of producing new chemicals from time 
to time. There is no valid reason for restricting the grant to the particular 
products currently being produced. Authority to transport liquid chemicals 
granted. MC-110698, Sub 59, Miller Motor Line of North Carolina, Inc., 
J. Archie Cannon, Jr., Trustee, Ext.—West Henderson, June 6, 1956, Div. 1. 
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22.08 Obviously the element of a relatively high value per shipment 
must be present for a commodity to have an “unusual value.”” However, that 
factor alone is not controlling here. Coin historically has been and still is 
considered as property of ‘“‘unusual’’ or “extraordinary” value and the Com- 
mission in excluding commodities of unusual value from the grant clearly 
had in mind currency including coins. Order to cease and desist from un- 
authorized transportation entered. MC-C- shah United States Trucking Corp. 
y. The Davidson Transfer and Storage Co., . C, , June 29, 1956, 
Div. 1. 


22.5 Semi-Processed Material 
22.58 Primary Metals 


22.58 The term “metals” includes “scrap metal,’ mineral substances 
in the form of pigs, ingots, blooms, slabs, or billets which must be further 
processed or fabricated before being usable as products, the same commodi- 
ties in the form of strips, bars, rods, or plates, if moving as a basic raw 
material from which by processing some form is to be fabricated or some 
finished product is to be made, and sweepings or filings of any mineral sub- 
stances. Compare 63 M. C. C. 593, 596. MC-8957, Sub 2, Glenn H. Brower 
Ext.—Waste Materials, .... M. C. C. , June 21, 1956, Div. 1. 


22.59 Scrap, Slag, Waste Material 


22.59 The term “waste or scrap materials’? embraces, among other 
commodities, “scrap metal” but not “metals” reclaimed from scrap. The 
term “metals” includes “scrap metals.’’ MC-8957, Sub 2, Glenn H. Brower, 
Ext.—Waste Materials, .... M. C. C. , June 21, 1956, Div. 1. 


22.6 Industrial Manufacturers 
22.61 Iron & Steel Articles 


22.61 Certificate authorizing transportation of “structural steel and 
iron, equipment, supplies, and materials, used or useful in installation or 
erection of such commodities” found not to include iron and steel ingots, 
billets, bars, and scrap. MOC-5649, Sub 16, Kulp and Gordon, Inc., Ext.— 
Specified Iron and Steel Products and Scrap, .... M. C. C. , June 22, 
1956, Div. 1. 


22.61 Authority to transport metal products does not include trans- 
missions and special tools, mineral wool, contractors’ equipment, internal 
combustion engines, tumbling machines, industrial machines, electric hoists, 
steel kitchen sinks, steel storage cabinets, S. U., bogie or idler wheels, or 
auto wheels. However steel beams, bar steel, welding wire, and steel plates 
are embraced by the term metal products. at Ohio Northern Truck 


Line, Inc., Investigation and Revocation, .... M. C. C. ...., July 2, 1956, 
Div. 1. 


22.64 Construction Material 


22.64 Mineral wool found not to be within the scope of authority to 
transport prepared roofing material. MC-C-1768, Ohio Northern Truck Line, 
Inc., Investigation and Revocation, .... M. C. C. , July 2, 1956, Div. 1. 


22.65 Paper & Products 


22.65 The manufactured aluminum products, dishes, plates, trays, pats 
and covers, are composed entirely of aluminum and clearly cannot be classi- 
fied as paper, paper products, or paper mill supplies. The aluminum foil 
used in production is very thin and light, and is shipped in rolls with paper 
between layers to prevent sticking and tearing. The fact that the products 
are manufactured by a paper mill does not per se constitute them paper 
products. Compare 54 M. C. C. 241. MO-45105, Sub 8, Bell Motor 
Inc., Ext.—Aluminum Foil, .... M. C. C. , July 11, 1956, Div. 1. 
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22.7 Machinery, Equipment, Implements & Appliances 
22.71 Agricultural 


22.71 No useful purpose would be served by a restriction to farm 
machinery set up “except for tail wheel, reel and platform.” Furthermore, 
the record shows that applicant can transport some of this machinery with 
the platform attached. MC-92888, Sub 3, Harlan B. Yule, Ext.—Windrow 
Swathers, July 2, 1956, Div. 1. 


22.72 Industrial 


22.72 The decisions in 52 M. C. C. 592, that pipe may be transported 
and strung under so-called heavy hauler authority and in 66 M. C. C. 21, 
that a restriction against pipe stringing might be properly imposed in a 
grant of authority to a heavy hauler are essentially sound and controlling. 
However, a restriction against hauling and stringing of pipe in a grant of 
heavy hauler authority carries no implication that heavy haulers in general 
may transport and string pipe not within the scope of their certificate, 
MC-106379, Sub 12, Gulf Southwestern Transportation Co., Ext.—East Coast, 
weve Es , June 11, 1956, Div. 1. 


22.72 So long as the general-commodity (except household goods) 
carrier does not provide any special service either prior to, or subsequent 
to the actual transportation, and ordinary vehicular equipment is employed 
for the actual over-the-road transportation, the movement of commodities 
which are normally found in an office, in connection with a change of location 
of that office, is within the authority of such carrier. The presence or 
absence of packaging does not affect the right to transport these articles. 
MC-C-1640, ya ee Red Ball Transit Co., Inc. v. McLean Trucking Co., 
Ime., .... C. , June 13, 1956, Div. 1. 


22.72 "hceneie goods carriers may transport tabulating machines 
with the reservation that they must be of such unusual nature, by reason 
of their fragility, delicateness, intrinsic value, or other characteristics that 
their transportation requires the specialized handling and equipment usually 
employed in moving household goods. ~ 4-8 ge Sub 20, Neptune Storage, 
Inc., Ext.—Tabulating Machines, .... , June 13, 1956, Div. 1. 


22.75 Commercial & Professional 


22.75 The right to transport “store fixtures, uncrated,’’ should be 
deemed to include such incidental hardware, accessories, and parts as are 
to be affixed to the fixture being transported. Further, it is immaterial that 
such miscellaneous parts are packaged for protection against loss so long 
as the fixture to which they are appurtenant is moved uncrated. Compare 
finding on new furniture parts in 61 M. C. C. 209, (242). MO-16682, Sub 51, 
Mural Transport, Inc., Ext.—Beatrice, Nebr., .... M. C. C. , June 21, 
1956, Div. 1. 


22.75 Vending machines, machines, food or beverage, dispensers, and 
cabinets, parts and accessories which move with the machine, have an inde- 
pendent identity and may be deemed store equipment only when they move 
to stores. The individual machine may not be treated as a store nor would 
its installation in a hotel, athletic arena, ball park, school or public building 
convert any of those structures into the commercial establishment regarded 
as a store. MC-67818, Sub 52, Michigan Express, Inc., Ext.—Traverse City, 
canis, Os fon , June 21, 1956, Div. 1 


22.76 Automotive Vehicles & Parts 


22:76 Applicants authorized to transport automobiles may transport 
the experimental ‘‘idea’”’ or show cars, which are to be placed on exhibition. 
MC-65392, Sub 68, Automobile Shippers, Inc., Ext.—Show Cars and Displays, 

.. M.C. , June 18, 1956, Div. 1. 


22.82 
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22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 Since no need has been established for the transportation of 
citrus products requiring refrigeration, the commodity description ‘‘canned 
citrus products” will be sufficiently comprehensive to authorize the move- 
ment of the shippers’ products which are canned citrus fruits and single- 
strength citrus juices. MC-60308, Sub 4, Roy Barsh, Ext.—Florida, June 
12, 1956, Div. 1. 


22.82 Dehydrated soup mixes packed in aluminum-foil hermetically- 
sealed envelopes are not “canned goods” as that term is used in applicant’s 
present certificate and it will require a grant of specific authority for the 
transportation thereof in interstate or foreign commerce. MO-7555, Sub 26, 
Textile Motor Freight, Inc., Ext.—Florida, .... M.C. C. ...., June 7, 1956, 
Commission. 


22.86 Furniture & Furnishings 


22.86 Under authority to transport “new furniture,” refrigerated dis- 
play cases may not be transported. Compare 53 M. C. C. 535. MC-16682, 
Sub 51, Mural Transport, Inc., Ext.—Beatrice, Nebr., .... M. C. C. ...., 
June 21, 1956, Div. 1. 


23. Qualification of Applicant & Providence of Operation 
23.0 Generally 
23.02 Dangerous Operations 


23.02 The proposed operation involves extension of service only a 
few miles from applicants permanent routes. This in addition to the fact 


that it maintains a rigid safety program and has a good record for safety and 
efficiency in the movement of explosives over the highways warrants a grant 
of permanent authority here. MC-8948, Sub 31, Western Truck Lines, Ltd., 
Ext.—Aircraft Plant, June 28, 1956, Div. 1. 


23.05 Previous Experience 


23.05 The feasibility of the long one-way haul operation appears to 
be reasonably assured by reason of applicant’s past operations and his 
familiarity and experience with the handling of the involved commodities 
under similar conditions. MC-113824, Sub 8, Geo. I. Laingor, Ext.—Georgia, 
soo. M.C.C. ...., June 4, 1966, Div. 1. 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Although the applicant or its witness should be informed as to 
details contained in the financial exhibits, the inability of its representative 
to answer certain questions is not sufficient to warrant a finding that it is 
unfit. Examination of the financial statements indicates that it is sound. 
MC-113855, Sub 6, International Transport, Inc., Ext.—Hides, .... M. C. C. 
.--., June 20, 1956, Div. 1. 


23.11 Insolvency 


23.11 Applicants total current assets are shown as $15,083 and total 
current liabilities as $32,155. While this does not indicate a very sound 
financial position, it is not a bar to a grant to the extent set forth in the 
findings which should enable applicant to improve its financial status. 
MC-38588, Sub 12, Arizona-Nevada Express, Ext.—Arizona, May 29, 1956, 
Div. 1. 
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23.13 Working Capital 


23.13 While there is no dispute that applicant has sustained operating 
losses, considering its financial structure, there is no indication that it has 
been weakened to an extent that would impair the performance of the service 
proposed. MC-82088, Sub 10, Charles A. Kuhns Delivery, Inc., Ext.— 
Everett, Mass., May 29, 1956, Div. 1. 


23.3 Facilities & Equipment 
23.30 Generally 


23.30 The nature of the additional authority is such that most of ap- 
Plicant’s equipment can be used in connection with both present operations 
and the operations herein authorized. Moreover applicant appears fully 
capable financially to obtain any additional equipment that might be needed. 
MO-73688, Sub 2, Southern Trucking Corp., Ext.—Louisiana, June 5, 1956, 
Div. 1. 


23.5 Relation to Patron 
28.50 Generally 


23.50 The propriety of interlocking relationship between officers and 
stockholders of the shipper and the applicant would have some relevancy if 
applicant were seeking common-carrier authority. Since applicant seeks 
contract-carrier authority and will serve no other shippers, concern about 
possible discriminatory consequences is without merit. MC-65699, Sub 3, 
Broadway Transport, Inc., Ext.—California, ....M.C.C....., July 5, 1956, 
Div. 1. 


23.6 Unauthorized Operations 
23.61 Extenuating Facts 


23.61 It may not be in the public interest to deprive shippers of a 
needed service where extenuating circumstances, such as misadvice, attend 
past unauthorized operations. 62 M. C. C. 817. Although not condoned 
applicant’s past unauthorized operations do not require a finding of unfitness. 
MC-115296, Garrison Fast Freight, Inc., Com. Car. App., .... M.C.C. ...., 
July 3, 1956, Div. 1. 


23.62 Good Faith 


23.62 Applicant’s failure to abide by the admonition contained in a 
prior report (Sub No. 20) constitutes a wilful refusal to abide by the terms 
of the Act and the Commission’s rules and regulations thereunder, and the 
terms and conditions of its certificate. Applicant claimed that it miscon- 
strued the meaning of the indicated decision. MC-C-1760, Fortier Trans- 
portation Co., Investigation of Operations, .... M. C. C. ...., July 11, 1956, 
Div. 1. 

23.62 Applicant has transported fresh meats without authority but 
under a bona fide claim of right. No deliberate violation of its authority 
was intended and no finding of wilful disregard of authority is warranted 
on this record. MC-30844, Sub 25, Heuer Truck Lines, Inc., Ext.—Fresh 
Meats, June 26, 1956, Div. 1. 


23.63 Reformation 


23.63 The instant application was filed after the lawfulness of an 
agency arrangement was questioned. Under the circumstances here pre- 
sented, a finding of unfitness is not warranted. MC-12622, Jessie Damast 
and Julius Wein, Broker App., June 11, 1956, Div. 1. 


23.64 Unsubstantial 


23.64 Although applicant has engaged in some unauthorized opera- 
tions, the evidence does not warrant the conclusion that he is unfit to per- 
form the service hereinafter authorized or that shippers should be deprived 
of a needed service on that ground. MOC-115080, Sub 1, William Perkins 
Com. Car. App., . M.C.C. ...., Jume 21, 1956, Div. i. 
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23.7 Past Violation of Laws or Regulations 


283.70 Generally 

23.70 Despite the almost inexcusable character of applicant’s past 
violations, embracing unlawful lease arrangements with shippers and trans- 
portation of lumber which he had purchased, apparently upon order of the 
customer, authority for the rendition of a service needed by the public, in 
the circumstances here disclosed, granted. MC-115399, J. J. Gentry Com. 
Car. App., May 29, 1956, Div. 1. 


23.71 Safety 


23.71 Applicant could not lawfully operate over the proposed route 
because at least two bridges thereon are limited to traffic of four tons per 
axle whereas applicant’s equipment when empty weighs 20500 to 21000 
pounds. MC-109598, Sub 20, Carolina Scenic Stages (J. R. Lewis and J. W. 
Wolfe, Trustees) Ext.—Orangeburg, 8S. C.-Savannah, Ga., May 29, 1956, 
Div. 1. 


23.8 Utilization of Authority 
28.80 Generally 


23.80 Notwithstanding the fact that applicant has failed to render 
regular service during the past two or three years over a short segment of 
its authorized routes, its authority has never been revoked and it may at 
any time resume operations. In any event, other means are available under 
the Act to remedy the failure of a carrier to perform under its authority. 
MC-2835, Sub 28, Adirondack Transit Lines, Inc., Ext.—New York Highway 
82, June 13, 1956, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 It is incumbent on applicants to show a definite need and demand 
for the service proposed and that such need and demand cannot adequately 
be met by presently authorized carriers. This they have failed to do. 
MC-59457, Sub 1, Joseph A. Rubertone and John E. Drago, Ext.—Waste 
Paper, June 5, 1956, Div. 1. 

To same effect: 


MC-59077, Sub 28, Inland Motor Freight, Ext.—Helix, Oregon, June 1, 
1956, Div. 1. 

24.01 It is incumbent on applicant to establish that there is a sub- 
stantial need and that existing service is either nonexistent, inadequate or 
unsatisfactory, before additional authority can be granted. MC-73688, 
Sub 2, Southern Trucking Corp., Ext.—Louisiana, June 5, 1956, Div. 1. 

24.01 Applicant’s devotion, in good faith, of a considerable portion of 
its effort to the transportation of tabulating machines, its unqualified success 
in that movement, and the further fact that it does not appear that there 
will be any material injury to intervener’s operations, all considered warrant 
a grant. MC-31024, Sub 20, Neptune Storage, Inc., Ext.—Tabulating Ma- 
chines, .... M. C. C. ...., June 13, 1956, Div. 1. 

24.01 Although the showing made is not strong, there is now no bus 
service at all over these routes, and the public residing thereon is entitled 
to transportation. MC-2885, Sub 28, Adirondack Transit Lines, Inc., Ext.— 
New York Highway 32, June 13, 1956, Div. 1. 

24.01 While it is true that under section 208 (c) of the Act, applicant 
will have the incidental right to conduct charter operations between points 
On the regular route authorized here and any points in the United States, 
the real issue is ‘whether or not public convenience and necessity require 
the regular-route operation for which authority is sought. MO-115152, 
Lee Speirs Com. Car. App., June 11, 1956, Div. 1. 
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24.01 Before the Commission may properly grant the certificate sought, 
it must find that a need exists for the proposed service and that the service 
of existing authorized carriers is inadequate to fulfill such need. No member 
of the traveling public appeared to corroborate the statements of applicant 
and hotel representatives in connection with complaints against existing bus 
service or that need exists and use would be made of the proposed service. 
Denied. MC-115104, Jersey Resort Sedan Service, Inc., Com. Car. App., 
June 12, 1956, Div. 1. 


24.01 Before additional service proposed may be authorized, it must be 
shown that service of existing carriers is inadequate or otherwise unsatis- 
factory. MC-73464, Sub 80, Jack Cole Co., Ext.—Anniston Ordnance Depot, 
..--. M.-C. C. ...., Jume 7, 1956, Div. 1. 


24.01 There is service available to shipper and it is applicant’s burden 
to prove that this existing service is inadequate. MC-60303, Sub 5, Roy 
Barsh, Ext.—Glass Containers, June 7, 1956, Div. 1. 


24.01 The mere fact that the volume of the involved traffic to the con- 
sidered territory is increasing does not afford an adequate basis for a grant 
of authority to applicant. MC-85154, Sub 2, R. J. Crouthamel, Ext.— 
New Jersey Points, May 29, 1956, Div. 1. 


24.01 Since existing services are admittedly adequate there is no alter- 
native but to deny the application, regardless of the financial needs of ap- 
plicant and the advantages to him of the proposed operation in satisfying 
such needs. MC-65429, Sub 2, Benjamin S. Rizzo, Ext.—Connecticut, June 
11, 1956, Div. 1. 


24.01 The low volume of tonnage which may be diverted from other 
carriers under the proposed service, standing alone, is not a factor in testing 
public convenience and necessity. Rather, the test is whether existing trans- 
portation facilities are adequate to meet specific transportation needs. 
MC-46036, Sub 7, Ernest L. Harner, Ext.—Littlestown, Pa., May 29, 1956, 
Div. 1. 


24.01 The testimony of the supporting shippers is too general and 
indefinite to justify a finding that the services of existing carriers are in- 
adequate for their reasonable transportation needs. MC-42963, Sub 5, 
Daniel Hamm Drayage Co., Ext.—Heavy Commodities, June 8, 1956, Div. 1. 


24.01 When considering the question of public convenience and neces- 
sity it is pertinent to inquire whether the proposed operation will serve a 
useful public service, responsive to a public demand or need, whether this 
purpose can and will be served as well by existing carriers, and whether it 
can be served by applicant without endangering or impairing the operation 
of existing carriers contrary to the public interest. MC-79496, Sub 1, White 
Star Transfer, Inc., Ext.—California, July 2, 1956, Div. 1. 


24.01 An integral part of applicant’s burden is to establish, through 
expert testimony, the status of the commodity to be transported. Lacking 
this it cannot be concluded that protestant is without authority or that the 
shipper is without adequate transportation facilities, and consequently that 
the public convenience and necessity require the proposed operation. Appli- 
cant did not show whether the new products are still basically fish oils or 
whether through the mixing of acid'and alcohol there has been a physical 
or chemical change resulting in a new substance. See 63 M. C. C. 677. 
MC-106965, Sub 82, O’Boyle Tank Lines, Ext.—Fish Oil, .... M. C. C. 
June 18, 1956, Div. 1. 


24.01 The vague and general evidence offered is too indefinite and 
speculative to establish that the present or future public convenience and 
necessity require the proposed service. The record establishes that existing 
motor carriers desire this traffic, and can meet the shipper’s disclosed trans- 
portation requirements. Denied. MC-92899, Sub 6, Clair S. Zimmerman, 
Ext.—General Commodities, June 27, 1956, Div. 1. 


owns 
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24.01 Testimony of applicant’s witnesses on the whole is general and 
indefinite. There is no reference to tonnage or specific details as to the 
relatively isolated instances the opposing carrier rendered unsatisfactory 
service. Asserted dissatisfaction with rail transportation because of slow 
service is likewise unfortified with specificity. Moreover there is negligible 
evidence of need of unusually expeditious transportation and the opposing 
carrier renders a scheduled service capable of meeting reasonable needs 
expressed on this record. Frequency of movement is indefinite, but at best 
is light and irregular. Denied. MC-2229, Sub 72, Red Ball Motor Freight, 
Inc., Ext.—Ida, La., July 3, 1956, Div. 1. 

24.01 While it is apparent that the “key-stop” service (the carrier is 
given a key to the consignee plant) is a convenience to the bulk jobbers who 
utilize it, the advantages resulting therefrom do not warrant a finding that 
the public convenience and necessity require an additional service on this 
basis alone. MC-101075, Sub 17, Transport, Inc., Ext.—Minnesota-North 
Dakota, July 2, 1956, Commission. 

24.01 Public convenience and necessity, not economic feasibility of 
operation, is determinative of a need for a new service. MC-2229, Sub 71, 
Red Ball Motor Freight, Inc., Ext.—Hugo, Okla., June 25, 1956, Div. 1. 

24.01 Although no shipper testimony was presented in support of the 
application, there is sufficient evidence as to the present movement to warrant 
a finding favorable to applicant, particularly in view of the fact that no one 
opposes the application and it appears that existing carriers will not be 
deprived of any traffic they are now hauling. MC-87786, Sub 2, Lightning 
Local Express Co., Ext.—Pennsylvania, June 27, 1956, Div. 1. 

24.01 The existing service and facilities not having been shown to be 
inadequate or otherwise unsatisfactory applicant has failed to sustain its 
burden of proof. MC-115247, Western Motor Carriers, Inc., Com. Car. App., 
.... MLC. C. ...., June 28, 1956, Div. 1. 


24.02 Brokerage 


24.02 With the issuance of the broker’s license, as proposed herein, 
applicants will merely continue a service already firmly established, which 
they or their predecessors have operated for many years. Continuance 
found consistent with the public interest and the National Transportation 
tera? MC-12602, Francis T. Maloney and Kathleen Maloney, Broker App., 

. M. C. C. ...., July 3, 1956, Commission. 


24.08 Contract Carriage 

24.03 Although applicant seeks authority to render a more complete 
service to its existing shippers, and a grant might result in obtaining some 
traffic now transported in private-carrier operations, such facts alone are 
not sufficient to justify granting the additional authority sought. 

There is no showing that the proposed service is of such a specialized 
or unique nature that existing motor common-carrier service is inadequate 
to meet the shippers’ needs. 

The burden is upon applicant to prove affirmatively that the proposed 
operations would be consistent with the public interest and the National 
Transportation Policy. To sustain this burden, it must be shown that the 
proposed service is needed by the supporting shippers and that the existing 
carriers are either unable or unwilling to provide it in a reasonably satis- 
factory manner. MC-77055, Sub 38, Dart Transit Co., Ext.—Specified Com- 
modities, .... M. C. C. ...., Jume 5, 1956, Div. 1. 

24.03 Applicant’s equipment is entirely dedicated to the service of the 
shipper, with a special design to bear the weight of loaded fork-lift trucks. 
His operations are an integral part of shipper’s manufacturing and marketing 
program and his personnel, through training and experience, are uniquely 
qualified to serve the shipper. Grant is consistent with the public interest 
and the National Transportation Policy. MC-35211, Sub 2, Frank Murphy, 
Ext.—New Brighton, Staten Island, June 11, 1956, Div. 1. 
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24.03 The supporting manufacturer requires an expedited, coordi- 
nated service, providing deliveries at specified times to all points in the 
destination state. Granted. MC-65346, Sub 28, Packer City Transit Line, 
Inc., Ext.—Glass, June 21, 1956, Div. 1. 


24.03 The burden of proof is upon applicant to establish that the con- 
sidered service cannot be adequately performed by presently existing trans- 
portation facilities and that a need exists for the proposed service. MC- 
115493, James B. Levers Con. Car. App., June 12, 1956, Div. 1. 


24.03 Use of pallets is common and pallet-exchange program does not 
qualify as a specialized service. MC-16508, Sub 3, John L. Guex, Ext.— 
Chicago Commercial Zone, .... M. C. C. ...., May 24, 1956, Commission. 

24.03 Applicant’s ‘‘on call’’ service seven days a week, 24 hours a day, 
and his reliability which is necessary in connection with night deliveries to 
closed stores, make his service particularly responsive to the shipper’s re- 
quirements. Applicant is located a short distance from shipper’s warehouse 
and devotes his entire operation to this shipper. A grant will permit a more 
complete and utilizable service with present equipment. Permit granted. 
MC-115500, William Wiebke Con. Car. App., June 29, 1956, Div. 1. 


24.03 The shipper requires the same highly personalized service, char- 
acterized by close coordination between its personnel and that of applicant, 
in the destination area here under consideration that it is now receiving 
from applicant under its present authority. It does not appear that exceptant 
or any Other available motor common carrier is in a position to give the 
complete specialized service which shipper requires and which can be pro- 
vided by applicant. Permit granted. MC-109650, Sub 7, Joseph Kust, Ext. 
—12 States, July 2, 1956, Div. 1. 


24.03 There is no proposal to provide either service or equipment of a 
specialized nature not presently available from opposing motor carriers. 
The traffic in question may be handled as readily and satisfactorily by exist- 
ing common carriers which are ready and able to provide reasonable service. 


Permit denied. MC-110779, Sub 7, Lewis Transport, Inc., Ext.—Cincinnati, 
July 3, 1956, Div. 1. 


24.04 Parallel State Authority 


24.04 Ifa single-state operator were granted a certificate in lieu of his 
filing under the proviso upon nothing more than the expressed desire to 
engage in multiple-state operations, exempt from the certificate provisions 
of the Act under section 203 (b) (6) the principle of the Day case 53 M. C. C. 
672 would be easily circumvented. MC-31386, Sub 3, Earl Sliver Com. Car. 
App., .... M.C.C. ...., June 13, 1956, Div. 1. 


24.04 Applicant secks authority for a service it is presently authorized 
to perform under the second proviso of section 206 (a) of the Act. There 
is no convincing evidence that any additional benefits to the public would 
result from the granting of the requested certificate. Denied. MC-58053, 
Sub 1, ae X Transfer, Inc., Com. Car. App., (Embraced in MC-F-5928), 

.C. Cc. ...., Jume 22, 1956, Div. 4. 


24.05 Registered Bus Operation 


24.05 In order to justify, in the face of the Day principle, 53 M. C. C. 
672, a grant of specific interstate authority duplicating intrastate authority 
it must be shown that some needed service can be performed under an inter- 
state certificate which cannot be performed under the registration, or that 
some other benefit will accrue to the public directly or indirectly through 
the carrier from such a grant. MC-110799, Sub 2, Carlstedt Motor Service, 
Ext.—50-Mile Radius in Dlinois, .... M. C. ...., May 16, 1956, Com- 
mission. 


24.06 Registered Truck Operation 

24.06 The important issue here is: What significant interstate opera- 
tions needed by the public have been conducted by applicant under the regis- 
tration which cannot be continued if the registration were cancelled. Any 
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such operations should be authorized but nothing more unless a definite need 
therefor has been established in the usual manner. MC-110799, Sub 2, 
Carlstedt Motor Service, Ext.—50-Mile Radius in Dlinois, .... M.C.C....., 
May 16, 1956, Commission. 


24.08 Competition 


24.08 There is no showing that traffic volume is sufficiently high to 
support competitive motor carriers. MC-103880, Sub 150, Producers Trans- 
port, Inc., Ext.—Liquefied Petroleum Gas, June 7, 1956, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 If the authority sought is granted, the shipper intends to dis- 
continue its private carrier operations. Granted. MC-4405, Sub 268, Dealers 
Transit, Inc., Ext.—Lima, Ohio, June 6, 1956, Div. 1. 

24.09 Shippers’ wide use of proprietary equipment is further indication 
of the failure of existing service to meet their needs. MOC-18088, Sub 20, 
Floyd & Beasley Transfer Co., Inc., Ext.—Boaz, Ala., May 29, 1956, Div. 1. 


24.09 It is highly impractical, and illogical from a regulatory point 
of view, that applicant should be allowed to transport some of shipper’s 
products to five destination points, but should be unable to provide a com- 
plete service for its other meat products moving to the same destinations, 
compelling an extensive private-carriage movement. MC-114028, Vy 1, 
Rowley Interstate Transportation Co., Inc., Ext.—Virginia, Cc. C. 

, June 19, 1956, Commission. (Formerly No. MC-69054, “Sub m7). 

23.09 The proposed operation is identical to and in substitution for 
the service which shipper performs on his own behalf; and if the authority 
here sought is not granted, shipper will continue the private carriage. 
Granted. MC-115480, Earl Gobel Con. Car. App., June 11, 1956, Div. 1. 


24.09 Most of the traffic is now moving in private motor carriage. 
Granted. MC-16908, Sub 11, Moon Freight Lines, Inc., Ext.—Stone, Marble 
and Granite, July 3, 1956, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Although the evidence is lacking in specificity in certain respects 
concerning shipper’s territorial transportation needs and the nature of the 
commodities to be transported, the record as a whole fairly establishes a 
need for the proposed service between the points and areas which applicant 
is presently authorized to serve in the transportation of general and specified 
commodities. The special nature of the shipper’s operation warrants the 
conclusion and it does not appear that any other carrier would be adversely 
affected. MC-29988, Sub 57, Denver-Chicago Trucking, Inc., Ext.—Com- 
pressed Gas, June 5, 1956, Div. 1. 

24.10 The Commission has no authority to pass on the economic merit 
of a shipper’s choice of a supply point or plant location. Consequently, the 
fact that use of closer pipeline terminals would be more practical, cannot be 
used as the basis for denial of authority where it appears that the service 
from the more distant origin would be used. MO-111159, Sub 10, Miller 
Petroleum Transporters, Ltd., Ext.—Helena, Ark., .... M.C.C. ...., June 
13, 1956, Commission. 

24.10 Applicant’s submission of an exhibit purporting to show past 
service to 17 camp sites is little more than a self-serving statement when 
unsubstantiated by authenticating documents, or unsupported by evidence of 
representatives of the camps or of the consignors. On the other hand, the 
evidence submitted by representatives of five camp sites is entitled to weight 
because their knowledge of the services rendered to their camps qualified 
them to testify as to the service needed. MC-105330, Sub 2, Sam Siskind 
_ Sidney Siskind, Ext.—Baggage, .... M. C. C. , June 13, 1956, 

Ws de 
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24.10 Shipper specializes in production of wrapping tissue and there 
is no showing that it contemplates manufacturing other paper products. 
However, applicant should not be restricted to other varieties of paper which 
shipper might manufacture because in that event traffic problems would arise 
and an application for additional authority would be necessary. Authority 
to transport paper, but excluding paper articles, granted. MC-1151438, 
William E. Krom Con. Car. App., .... M. C. C. ...., June 21, 1956, Div. 1. 

24.10 The avoidance of packing requirements which meet the test of 
reasonableness is not a proper basis for granting operating rights to new 
carriers having no such requirements. MC-115048, Joseph P. Purshock, 
Jr., Com. Car. App., June 5, 1956, Div. 1. 


24.10 The distributor is not the proper supporting party even though 
it is interested in the services available to its dealers because it cannot select 
the carrier to be used and admittedly does not know whether the service 
performed has been satisfactory. MC-115435, John Miele and Carmine Miele 
Com. Car. App., June 5, 1956, Div. 1. 


24.10 Authority to transport explosives should- be granted only on 
evidence of need for added service. MC-2186, Sub 13, Clemans Truck Lines, 
Inc., Ext.—TIllinois, .... M. C. C. ...., June 19, 1956, Div. 1. 


24.10 The required showing in household goods cases is somewhat less 
exacting due to inherent characteristics of the evidence available to such 
applicants. Nevertheless, need has not been shown here. MC-79496, Sub 1, 
White Star Transfer, Inc., Ext.—California, July 2, 1956, Div. 1. 


24.10 The failure of the majority of the contracting shippers to appear 
and testify in support of the application is not overcome by applicant’s 
alleged reasons for their nonappearance. MO-111898, Fischbach Trucking 
Co. Com. Car. App., .... M. C. C. ...., June 26, 1956, Div. 1. 

24.10 There is no evidence of a definite need for the proposed service 
at present or at any time in the foreseeable future. Denied. MC-28939, 
Sub 82, Asbury Transportation Co., Ext.—Oilfield Commodities, July 12, 
1956, Div. 1. 

24.11 Preference or Desire 


24.11 The mere preference of a shipper for the service of a particular 
carrier is insufficient basis for a grant of operating authority. MOC-115334, 
Robert J. Littman Con. Car. App., May 29, 1956, Div. 1. 


24.11 The preference of the shipper for the services of an individual 
motor carrier, standing alone, does not warrant the issuance of a certificate. 
MC-88161, Sub 46, Inland Petroleum Transportation Co., Inc., Ext.— 
Sulphuric Acid, June 12, 1956, Div. 1. 


24.11 The mere preference or desire for applicant’s service over that 
of existing carriers is insufficient to warrant a finding that the proposed 
service would be consistent with the public interest and the National Trans- 
portation Policy. MC-110779, Sub 7, Lewis Transport, Inc., Ext.—Cincinnati, 
July 3, 1956, Div. 1. 


24.13 Use of Existing Carriers 


24.13 The supporting shippers have not tried the services of an exist- 
ing carrier and there is no warrant for a grant herein of authority duplica- 
tive of those services. MC-102567, Sub 51, Earl Clarence Gibbon, Ext.— 
Arkansas, May 29, 1956, Div. 1. 


24.13 It would not foster a sound transportation system to refuse to 
allow an existing carrier to obtain additional traffic. MO-19917, Sub 1, 
Arthur B. Jarrell, Ext.—Norfolk, Va., .... M. C. C. ...., June 5, 1956, 
Commission. 


24.13 No valid explanation has been offered by the shipper for its 
failure to use numerous single-and joint-line motor carrier services avail- 
able to it. Denied. MC-113678, Sub 1, Curtis, Inc., Ext.—Wearing Apparel, 
June 5, 1956, Div. 1. 
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24.14 Proximity of Carrier Terminals 


24.14 Protestant’s method of operation would leave shipper without 
any alternative but to depend upon carrier service remote from its plant. 
Applicant, on the other hand, with its terminal and the plant of shipper at a 
common point, is ideally suited to perform a most satisfactory service. 
MC-82083, Sub 10, Charles A. Kuhns Delivery, Inc., Ext.—Everett, Mass., 
May 29, 1956, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Future need for a proposed service may be established by a 
showing that the supporting shippers are actually soliciting business or have 
some definite plan upon which it can be reasonably found that the commodi- 
ties sought to be transported will move in the near future. MC-102567, 
Sub 48, Earl Clarence Gibbon, Ext.—Liquid Petroleum Wax, .... M. C. C. 

, June 13, 1956, Commission. 


24.15 A more flexible type of service with drop-off deliveries en route 
is required by the shippers, not only to serve off-rail customers, but also to 
afford an opportunity to increase the distribution of their commodities in 
the destination states. MC-60303, Sub 4, Roy Barsh, Ext.—Florida, June 12, 
1956, Div. 1. 


24.15 Essentially, the need for the proposed service is a result of, 
and is commensurate with, the expansion of the marketing area of the ship- 
per, which applicant has served successfully for many years. MOC-35211, 
Sub 2, Frank Murphy, Ext.—New Brighton, Staten Island, June 11, 1956, 
Div. 1. 


24.16 Commercial Competition 


24.16 The reluctance of a shipper to use a carrier which is serving a 
competitor does not justify a grant of authority. MC-88161, Sub 46, Inland 
Petroleum Transportation Co., Inc., Ext.—Sulphuric Acid, June 12, 1956, 
Div. 1. 


24.16 The shippers require an expeditious and comprehensive trans- 
portation service in addition to the existing rail facilities for reasons of 
economy, (high loading costs are entailed in use of rail service) and in 
order to meet the competition of other manufacturers with like services avail- 
able to them. The latter is important, especially where, as here, units are 
sold under a system of competitive bidding. MC-29886, Sub 72, Dallas & 
Mavis Forwarding Co., Inc., Ext.—Sweepers, .... M. C. C. ...., June 21, 
1956, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Unauthorized past operations are not proof of a need for the 
proposed operations. MC-73464, Sub 80, Jack Cole Co., Ext.—Anniston 
Ordnance Depot, .... M. C. C. ...., June 7, 1956, Div. 1. 


24.17 Applicant’s unauthorized operation has been performed under a 
patently impossible construction of its certificate and without justification. 
It has undoubtedly deprived authorized carriers of much traffic and revenue 
during many years. Since the evidence does not establish a need for the 
proposed operation the application must be denied. MC-5649, Sub 16, Kulp 
and Gordon, Inc., Ext.—Specified Iron and Steel Products, .... M. C. C. 

, June 22, 1956, Div. 1 


24.17 A grant will enable applicant to provide a needed service con- 
sisting to a large extent of the continued transportation of traffic which it 
has been handling for sometime, and will not operate to the material detri- 
ment of any other carrier. MC-115296, Garrison Fast Freight, Inc., Com. 
Car. App., .... M. C. C. ...., July 3, 1966, Div. 1. 
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24.18 Patronage of Temporary Operation 

24.18 In the performance of interchange service at the depot for a 
long period of time, prior to the issuance of an Army regulation preventing 
such interchange, and subsequently under temporary authority, applicant de- 
veloped a large movement of explosives and related commodities, indicating 
that there is a need for continuance of the service. Granted. MC-102682, 
Sub 228, Hughes Transportation, Inc., Ext.—Interchange Point, .... M. C. C. 
a , June 6, 1956, Div. 1. 

24.18 Applicant’s past operations jointly with another motor carrier 
and operations under temporary authority since the other carrier cancelled 
the interline agreement, alone, do not warrant a finding that public con- 
venience and necessity require the proposed operations. MO-2136, Sub 13, 
+ Truck Lines, Inc., Ext.—Illinois, .... M. C. C. , June 19, 1956, 

v. 1 


24.2 Traffic Available 
24.20 Generally 


24.20 The shippers’ representatives appear to be generally unfamiliar 
with the volume and specific destinations of their traffic. Considering the 
available service and the generalized nature of the evidence of need the 
application is denied. MO-115048, Joseph P. Purshock, Jr., Com. Car. App., 
June 5, 1956, Div. 1. 

24.20 While there is no definite estimate of the volume of the expected 
traffic, there is specific evidence that a substantial volume of traffic is ex- 
pected based upon the size of the present operation from which the traffic 
will be diverted. oan” MO-109557, Sub 8, John Eldridge Willett, Ext. 
—Virginia, . - C. Cc. , June 22, 1956, Div. 1. 


24,22 odin 


24.22 The record establishes that there is a potential flow of traffic to 
points which cannot materialize unless the proposed service becomes avail- 
able. Considering the nature of the commodities transported and the type 
of service rendered, it is hardly equitable to call upon applicant to serve a 
very limited number of points with comparatively small populations without 
also giving it the opportunity to share in additional traffic when it becomes 
available. agai Sub 1, Rowley Interstate Transportation Co., Inc., 
Ext.—Virginia, .. . Cc. Cc. , June 19, 1956, Commission. 

24.22 The Pen shigper needs motor carrier service to reach 
potential smaller customers who are either not located on rail sidings or 
would find it economical to purchase caustic soda in liquid form, in tank 
trucks, rather than continue buying it in solid form from the shipper’s 
other plants. MC-100136, Sub 9, The Oriole Terminal & Transportation Co., 
Ext.—Atglen, Pa., June 5, 1956, Div. 1. 


24.23 Possibly 


24.23 With respect to requested explosives authority, one witness rep- 
resenting a wholesale hardware company indicated a possible need for the 
proposed service if the supporting shipper is successful in competitive bidding 
for gunpowder business of certain law enforcement agencies. A showing of 
only a possible and highly speculative need is insufficient to support a grant 
of authority to transport dangerous explosives. MC-38588, Sub 12, 

Nevada Express, Ext.—Arizona, May 29, 1956, Div. 1. 
24.24 Contingently or Speculatively 

24.24 While the supporting shippers are fearful that if they obtain 
customers at off-rail points they would be without transportation service, 
the prospective need for such service is remote and in any event, if such 
customers are obtained, any qualified motor carrier may apply for temporary 
authority to serve this need. MC-1004638, Sub 15, Smith Transport Limited, 
Ext.—New York and New Jersey, May 29, 1956, Div. 1. 
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24.24 Because of the speculative nature of the showing of need for 
additional service, and it fairly appearing that the service of the opposing 
motor carrier has at all times been satisfactory where attempt to use such 
service has been made, a grant of authority from one origin is not justified. 
MC-107369, Sub 10, Vernon Lloyd Miller, Ext.—Cement, May 29, 1956, 
Div. 1. 


24.25 New or Increased Traffic 


24.25 In view of the benefits which will accrue to the presently 
authorized carriers by reason of the more-than-doubled volume of traffic 
expected when the new plant starts operations, the authority sought here 
will not adversely affect the competitive position of other carriers to a ma- 
terial extent. MC-629, Sub 7, Helm’s Express, Inc., Ext.—Mahwah, N. J., 
it Me Mee Ge , May 29, 1956, Div. 1. 


24.25 A grant herein should not be restricted to specific points of 
destination as the commodity here considered is a relatively new product 
and the motor carrier service used for its transportation should have suffi- 
cient flexibility to insure the development of potential markets. MC-102567, 
Sub 48, Earl Clarence Gibbon, Ext.—Liquid Petroleum Wax, .... M. C. C. 

, June 13, 1956, Commission. 


24.25 It is evident that the development of the Garden State Parkway 
will increase the passenger traffic and both carriers, which are, competitors 
in this area, should be allowed to participate in the movement thereof. 
MO-58915, Lincoln Transit Co., Inc., Ext.—Cape May, N. J., .... M. C. C. 

, July 2, 1956, Div. 1 


24.3 Rates, Charges & Tariff Privileges 
24.80 Generally 


24.30 ‘The desire for lower rates cannot be used as a basis for a grant 


of authority. MC-69492, Sub 18, Henry Edwards, Ext.—Malt Beverage, 
May 29, 1956, Div. 1. 


24.30 A desire for lower transportation costs does not justify a finding 
that public convenience and necessity require a new service. If existing 
motor carrier’s rates are deemed to be too high, they may be tested under 
appropriate provisions of the Act. MC-60308, Sub 5, Roy Barsh, Ext.— 
Glass Containers, June 7, 1956, Div. 1. 


24.30 Where the proposed physical operations are substantially similar 
to those of existing carriers, the desire of shippers. for low rates does not 
establish public convenience and necessity. W-630, Sub 4, A. L. Mechling 
Barge Lines, Inc., Ext.—Tampa, .... I. C. C. » May 14, 1956, Div. 4. 


24.30 The fact that the rates of opposing motor carriers are considered 
to be too high is not a sufficient reason to warrant a grant of the authority 
sought. MC-115247, Western Motor Carriers, Inc., Com. Car. App., . 

» C. C. , June 28, 1956, Div. 1. 


24.4 Adequacy of Facilities 


24.40 Generally 


24.40 Use of three 12-passenger sedans in the proposed operation 
between Las Vegas, Nev. and Calexico, Calif. will afford an adequate service 
in that sparsely settled area. MC-115152, Lee Speirs Com. Car. App., June 
11, 1956, Div. 1. 


24.40 The shipper’s principal complaints against both rail and motor 
common carriers are their inability to provide temperature-controlled cars or 
trailers and the fact that they will not spot them at shipper’s brewery. 
Permit —— MC-65699, Sub 38, ogee ayy f Transport, Inc., Ext.—Cali- 
fornia, .... M. C. , July 5, 1956, Div. 
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24.40 In addition to the shortage of motor-carrier equipment, shippers 
liave experienced a shortage in rail cars. Granted. the Sub 16, 
Cassens Transport Co., Ext.—Three States, .... M. C. C. , June 29, 
1956, Div. 1. 


24.43 Rail Equipment 


24.43 Suitable tank cars are not available to transport nitric acid 
shipments. Granted. MC-110698, Sub 59, Miller Motor Line of North Caro- 
lina, Inc., J. Archie Cannon, Jr., Trustee, Ext.—West Henderson, June 6, 
1956, Div. 1. 

24.43 Tank cars are not available on many occasions when requested. 
MC-101075, Sub 17, Transport, Inc., Ext.—Minnesota-North Dakota, July 2, 
1956, Commission. 


24.44 Tank Truck Equipment 


24.44 Protestant motor carrier’s fear that division of the present 
cement traffic will further idle its expensive and highly specialized tank- 
truck equipment merits favorable consideration. MOC-107369, Sub 10, 
Vernon Lloyd Miller, Ext.—Cement, May 29, 1956, Div. 1. 


24.45 Flat Bed Trailers 


24.45 The flat-bed trailers owned by the two existing carriers, if 
exclusively used for the sought movements, are not sufficient to handle the 
large volume of lumber available for movement. MC-115215, New Truck 
Lines, Inc., Com. Car. App., May 28, 1956, Div. 1. 


24.46 Special Truck Equipment 


24.46 There is ample showing that applicant’s equipment is specially 
designed for the transportation of farm machinery. Existing common car- 
riers have been unable or unwilling to supply such equipment. Granted. 
MC-111472, Sub 31, Diamond Transportation System, Inc., Ext.—Montana 
and Colorado, .... M. Cc. C. , June 14, 1956, Div. 1. 


24.46 It appears that no motes carrier operates specially fitted trailers 
which can handle the particular type of farm machinery here involved with- 
out it being excessively disassembled. Granted. MC-92883, Sub 3, Harlan 
B. Yule, Ext.—Windrow Swathers, July 2, 1956, Div. 1. 

24.46 Use of motor-carrier service and mechanical unloading equip- 
ment would enable the shipper to effect considerable saving in labor, and 
would eliminate the necessity for storing wheels. Granted. MC-284389 
Sub 63, Daily Motor Express, Inc., Ext.—Geneva, Ohio, June 19, 1956, Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 There must be some movement of traffic shown or a reasonable 
anticipation of such traffic before the adequacy of existing carriers’ service 
need be measured. MC-73688, Sub 2, Southern Trucking Corp., Ext.— 
Louisiana, June 5, 1956, Div. 1. 


24.50 Rail service is impracticable for movement of less-carload ship- 
ments of salt to places not located on rail sidings and the available motor 
carriers do not provide the type of service which the shipper’s customers 


demand. MC-111008, Sub 8, Jesse Kirk, Jr., Ext.—New Mexico, May 16, 
1956, Div. 1. 


24.50 The rail carriers and motor carriers of record are not in a 
position to furnish the expedited, exacting delivery service required by the 
supporting shipper. MC-65346, Sub 23, Packers City Transit Line, Inc., Ext. 
~-—-Glass, June 21, 1956, Div. 1. 


24.50 It does not appear that any motor-carrier service is available 
and rail service is not sufficiently flexible to meet shipper’s needs. MC- 
111159, Sub 10, Miller Petroleum Transporters, Ltd., Ext.—Helena, Ark., 
04's. ee ee , June 13, 1956, Commission. 
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24.51 Emergency Shipments 


24.51 The difficulties experienced by the supporting shippers are at- 
tributable directly to the seasonal emergencies which arise within the in- 
dustry and would not justify a grant of the authority requested. MC-111170, 
Sub 22, Wheeling Pipe Line, Inc., Ext.—Tennessee, May 31, 1956, Div. 1. 

24.51 Emergencies can be met by timely temporary authorities if and 
when they occur. MC-108880, Sub 150, Producers Transport, Inc., Ext.— 
Liquefied Petroleum Gas, June 7, 1956, Div. 1. 

24.51 Hydrochloric acid usually is distributed by the shipper to points 
in one state from one of its plants, but as the supply available is not always 
adequate to meet the demand for the product it is necessary to ship on 
relatively short notice from shipper’s other plants including that at Cincin- 
nati. No other motor carrier holds authority from that point. Granted 
from Cincinnati. MC-1038880, Sub 145, Producers Transport, Inc., Ext.— 
Stearate, June 27, 1956, Div. 1. 


24.52 Peak Traffic 


24.52 In view of the heavy volume of traffic to be moved and the 
seasonal nature of the operation, from about March 15 to May 31 of each 
year, it does not appear that the shippers and existing carriers are in a 
position to provide sufficient vehicles to handle the entire movement during 
peak traffic periods. Granted. MC-89693, Sub 25, J. D. Harms, Ext.— 
Rockford, July 6, 1956, Div. 1. 


24.53 Railroad 


24.53 Rail service is slow and otherwise unsatisfactory for shipments 
moving to customers located at off-rail points. MC-50002, Sub 24, T. Clar- 
ence Bridge and Henry W. Bridge, Ext.—Liquid Fertilizer, May 29, 1956, 


Div. 1. 
To same effect: 


MC-114626, Sub 1, Hines Transfer, Inc., Ext.—Dairy Products, May 29, 
1956, Div. 1. 


24.53 The most serious factor contributing to the inadequacy of pres- 
ent rail service is the location of the unloading depot some distance from 
the tannery. This results in additional handling and disrupts production. 
MC-113855, Sub 6, International Transport, Inc., Ext.—Hides, .... M. C. C. 

, June 20, 1956, Div. 1. 


“24.53 Rail carriers would not be able to handle the traffic direct to 
job-site locations. MC-105548, Sub 5, Robert William Tomlinson and J. 
Robert Tomlinson, Ext.—Marble, May 28, 1956, Div. 1. 


24.53 Rail service cannot meet the needs of the shippers insofar as 
less-than-carload shipments are concerned. MC-112228, Sub 28, Quickie 
Transport Co., Ext.—Coke and Coal, May 29, 1956, Div. 1. 

24.53 Rail service does not meet the needs of shippers completely be- 
cause some shipments originate at off-rail points and are destined to points 
not located on rail facilities which require additional service by motor 
vehicle at origins and destinations. MC-118493, Sub 1, K. ©. Baldwin, Ext. 
—Kentucky, June 6, 1956, Div. 1. 


24.53 Rail service alone is not sufficient or adequate to meet the com- 
plete needs of supporting shippers for the movement of petroleum products 
in the described territories. MC-101075, Sub 17, Transport, Inc., Ext.— 
Minnesota-North Dakota, July 2, 1956, Commission. 

24.53 Rail service has been found unsatisfactory from the standpoint 
of flexibility when split deliveries are to be made and also because many of 
the shippers’ dealers are not located near rail facilities. MC-42537, Sub 16, 
Cassens Transport Co., Ext.—Three States, .... M. C. C. , June 29, 
1956, Div. 1. 
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24.54 Motor Bus 


24.54 The presence on a highway of a particular bus route, admittedly 
operated at a loss without prospect of improvement, cannot be considered as 
sufficient to prevent the institution of another bus route which may be more 
responsive to the public need. MOC-114340, Sub 4, Thomas Parran, Jr., Ext. 
—Ashton, Md., May 29, 1956, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 It is apparent that existing motor carriers are not in a position 
te provide any appreciable portion of the services shown to be required, 
MC-109638, Sub 6, Woodrow Everett, Ext.—Lumber—Eight States, May 29, 
1956, Div. 1. 


24.55 It does not appear that the existing motor carrier services are 
adequate to meet the transportation needs of the shippers. MC-109734, 
Sub 73, Pacific Intermountain Express Co., Ext.—Kellogg, Idaho, June 11, 
1956, Div. 1. 


24.55 No need has been shown for the services of more than one 
carrier from and to some points and a recently authorized carrier whose 
application in this respect was supported by the same shipper should be 
given an opportunity to demonstrate its service before an additional carrier 
is granted authority. MO-111472, Sub 31, Diamond Transportation System, 


Inc., Ext.—Montana and Colorado, .... M.C. C. ...., June 14, 1956, Div. 1. 
24.55 Motor common-carrier service is available. Denied. MC-19917, 
Sub 1, Arthur B. Jarrell, Ext.—Norfolk, Va., .... M. C. C. ...., June 5, 


1956, Commission. 


24.55 Although in certain instances the existing service has been good, 
shipper complains of numerous refusals and delays occurring almost weekly. 
_ This has not been conducive to efficient conduct or growth of its business, 
and it is entitled to the service proposed by applicant. Granted. MC-106920, 
Sub 9, Riggs Dairy Express, Inc., Ext.—Frozen Foods, July 2, 1956, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 While the opposing contract carriers have facilities, equipment, 
and experience in handling this movement, the supporting shippers have 
indicated their preference for a common carrier service similar to that being 
provided by applicant in intrastate commerce. They do not wish to be 
subjected to the contingency of negotiating a satisfactory agreement for 
contract carriage. Granted. MC-51363, Sub 2, Federal Armored Car Serv- 
ice, Inc., Ext.—New York, N. Y., Commercial Zone, June 11, 1956, Div. 1. 


24.57 The broker’s expressed unwillingness to enter into a contract 
with the existing carrier stands unsupported by any sound reasons. It ap- 
pears to be motivated solely by its desire for the supplemental service of an 
additional carrier for which no need has been established by evidence of 
record. Permit denied to that extent. MC-100885, Sub 10, Subler Transfer, 
Inc., Ext.—Rochelle, .... M. C. C. ...., July 11, 1956, Commission. 


24.57 The supporting shipper utilizes the service of the opposing con- 
tract carrier provided under temporary authority and to that extent already 
holds a contract with that carrier. Such service has been satisfactory and 
permanent authority will be issued to that contract carrier in the relatively 
near future, which will meet the need to Illinois and Indiana. These cir- 
cumstances make inapplicable the criterion in 47 M. C. C. 813, 48 M. C. C. 
76. Denied to that extent. MC-108880, Sub 145, Producers Transport, Inc., 
Ext.—Stearate, June 27, 1956, Div. 1. 
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24.6 Adequate Quality of Service 


24.60 Generally 


24.60 The circuity of protestants service results in inefficient opera- 
tions compared to the direct-line service proposed by applicant and imposes 
upon the shipper the burden of supporting an economically unsound opera- 
tion. MO-92083, Sub 10, Charles A. Kuhns Delivery, Inc., Ext.—Everett, 
Mass., May 29, 1956, Div. 1. 

24.60 The evidence relates in various instances to shipper dissatis- 
faction with delayed pickups, loss, damage, claims, and tracing difficulties, 
as well as carrier experiences in delays through congestion of traffic at termi- 
nals and interchange difficulties. Such complaints are frequently general in 
character, and the deficiencies specifically cited are not relatively numerous, 
and they are such as might well be expected in the movement of less- 
truckload traffic over such distances. MC-70451, Sub 108, Watson Bros. 
Transportation Co., Inc., Ext.—San Francisco Bay Area, .... M.C.C....., 
June 7, 1956, Div. 1. 


24.65 Semi-Processed Material 


24.65 Rail service does not provide the flexibility or expedition neces- 
sary for the movement of the described commodities in numerous instances. 
MC-101075, Sub 17, Transport, Inc., Ext.—Minnesota-North Dakota, July 2, 
1956, Commission. 


24.66 Industrial Manufactures 


24.66 The use of rail service imposes an unreasonable burden on a 
certain consignee located off-rail because a local motor carrier must be 
utilized to transport heavy rolls of newsprint from the rail terminal to the 
plant. This additional handling not only creates additional expense but 
normally damages the shipments. MC-100463, Sub 15, Smith Transport, 
Limited, Ext.—New York and New Jersey, May 29, 1956, Div. 1. 

24.66 The weight and size of the granite and marble slabs being 
shipped makes interline service, which in many instances is required when 
rail service is used, infeasible except for carload shipments. Joint-line motor 
service in van type vehicles is not adequate. MOC-113824, Sub 3, Geo. I. 
Laingor, Ext.—Georgia, .... M. C. C. ...., June 4, 1956, Div. 1. 


24.66 Rail carriers not only cannot provide the complete service re- 
quired by shippers, but shippers insist on cement deliveries by truck. MO- 
5267, Sub 8, William R. Brumfield and Olivet Atwood Brumfield, Ext.— 
Cement and Aggregate, May 29, 1956, Div. 1. 

24.66 The transportation service presently available to shipper is de- 
ficient from the standpoint of time in transit, and the excessive handling of 
lading with consequential damages to the commodity, wrapping tissue paper. 
Granted. MC-115143, William E. Krom Con. Car. App., .... M.C.C....., 
June 21, 1956, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 Interline motor-carrier service has not been satisfactory because 
of the delays and damaged shipments resulting from interchange. (Auto- 
mobiles, trucks, automobile bodies, and chassis, in initial movements, in 
truckaway service). Granted. MC-42537, Sub 16, Cassens Transport Co., 
Ext.—Three States, .... M. C. C. ...., June 29, 1956, Div. 1. 


24.68 Necessaries 


24.68 There is a need for a flexible motor carrier service to transport 
the considered commodities, principally to maintain suitable inventories, 
exercise temperature control over malt beverages, prevent damage to lading, 
and avoid delays inherent in rail service. MC-95922, Sub 9, James F. Lee 
Ext.—Omaha and La Platte, Nebr., June 29, 1956, Div. 1. 
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24.69 Miscellaneous Manufactures 


24.69 While the claims of shippers of damage in transit and delays 
encountered in the use of joint-line service are not of governing importance 
here, they certainly merit consideration. MC-18088, Sub 20, Floyd & Beasley 
Transfer Co., Inc., Ext.—Boaz, Ala., May 29, 1956, Div. 1. 


24.7 Single Line Service 
24.70 Generally 


24.70 There is nothing unusual about the transportation characteristics 
of waste paper which would require a single-line service or a contract carrier. 
MC-59457, Sub 1, Joseph A. Rubertone and John E. Drago, Ext.—Waste 
Paper, June 5, 1956, Div. 1. 


24.70 All shippers and all points are not necessarily entitled to single- 
line service, particularly in a proceeding of such geographical scope as this, 
wherein there is shown to be an abundance of carrier service. MC-70451, 
Sub 108, Watson Bros. Transportation Co., Inc., Ext.—San Francisco Bay 
Area, .... M.C.C. ...., June 7, 1956, Div. 1. 


24.71 Requisite Proof 


24.71 It has not been shown that the traffic cannot adequately be han- 
died by existing joint-line carriers, particularly where there will be no 
physical interchange of lading but merely the exchange of trailers. MC- 
102830, Sub 10, Jefferson Freight Lines, Inc., Ext.—Products, June 6, 1956, 
Div. 1. 


24.71 No doubt all shippers prefer single-line to multiple-line service. 
However, such preference alone does not warrant the authorization of an 
additional operation, nor can it serve as a predicate for a finding that public 
convenience and necessity require the proposed service. MC-102830, Sub 10, 
Jefferson Freight Lines, Inc., Ext.—Products, June 6, 1956, Div. 1. 


24.71 Applicants perform the long-haul between points on their own 
routes and the traffic moves only short distances by the connecting carriers. 
Shippers and applicants complain of the inconvenience entailed by the present 
interline arrangements. The evidence is convincing that the shippers are not 
receiving the type of service to which they are reasonably entitled. The 
public interest will be served better by a grant. MC-263, Sub 73, Garrett 
Freightlines, Inc., Ext.—Henderson, Nev., .... M.C. C. ...., June 27, 1956, 
Div. 1. 


24.72 Coordination 


24.72 The proposed operation will make available an expedited single- 
line service with drop-off deliveries of the manufactured tissue wrapping 
paper at numerous points and will enable the shipper to take advantage of 
favorable waste paper markets. MC-115143, William E. Krom Con. Car. 
App., .... M.C.C. ...., Jume 21, 1956, Div. 1. 


24.75 Perishables 


24.75 Because of the perishable nature of the commodities involved, 
the interchange of lading is deemed not feasible. MC-114626, Sub 1, Hines 
Transfer, Inc., Ext.—Dairy Products, May 29, 1956, Div. 1. 


24.76 Loss & Damage 


24.76 The proposed non-transfer operation would provide a more 
expeditious and economical service on this traffic than that available from 
the opposing water carriers and it will generate additional water traffic. 
W-630, Sub 4, A. L. Mechling Barge Lines, Inc., Ext.—Tampa, .... I. C. C. 

, May 14, 1956, Div. 4. 
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24.78 Shippers Requirements 


24.78 The Navy requires that the traffic be moved in a sealed vehicle 
and thus the lading cannot be transferred en route. Applicant is unwilling 
to interchange his equipment with other carriers. The Commission cannot 
force a common carrier of property by motor vehicle to interchange equip- 
ment with other carriers. The proposal of the opposing motor carriers to 
limit the grant to a point of interchange is unworkable. MC-96489, Sub 16, 
Bowen Trucking, Inc., Ext.—Mineral County, Nev., M. C. C. 

June 20, 1956, Div. 1. 


24.78 The available multiple-line service will not meet the shipper’s 
reasonable transportation needs, especially in view of its need for split- 
delivery service to points in a territory which is somewhat greater than the 
territory protestants are authorized to serve. MC-107515, Sub 198, Re- 
frigerated Transport Co., Inc., Ext.—Union City, July 3, 1956, Div. 1. 


24.78 Shipper requires single-line service on its inbound shipments to 
minimize the handling of delicate precision instruments which are fragile 
and susceptible to damage and to obtain faster delivery than can be obtained 
from interline service. Time in transit is frequently important because 
shippers of raw material often fall behind schedule. MC-106943, Sub 54, 
Eastern Motor Express, Inc., Ext.—Deer Park, L. I., .... M. C. C. ...., 
June 25, 1956, Div. 1. 


24.8 Particular Type of Freight Service 
24.81 Small Shipments 


24.81 In view of the small shipments involved and the fact that seven 
shippers combine several kinds of candy in assembling a shipment for an 
individual consignee, authority granted to transport candy rather than limit- 
ing the grant to chocolate and chocolate coated candy. MC-107515, Sub 167, 
Refrigerated Transport Co., Inc., Ext.—Candy, June 7, 1956, Div. 1. 


24.81 The traffic will consist primarily of smaller shipments, but the 
competitive situation is not so severe, at least on this type of traffic to compel 
the imposition of the limitation to shipments of not more than 6,000 pounds 
as sought, a generally undesirable limitation. MC-60767, Sub 5, Pyramid 
Motor Freight Corp. Ext.—Frozen Food, .... M. C. C. ...., July 16, 1956, 
Commission, 


24.85 Armed Protective 


24.85 The transportation of “bank cash letters’ and the transportation 
of articles requiring an armored carrier service are two distinct transpor- 
tation services and the need for the latter does not require a grant of the 
former to allow the carrier to provide a complete service. MC-51363, Sub 2, 
Federal Armored Car Service, Inc., Ext.—New York, N. Y. Commercial Zone, 
June 11, 1956, Div. 1. 


24.87 Non-Transport Accessorial 


24.87 Neither of the opposing carriers have storage facilities available 
in the area. While it is true that the storage service which applicants would 
provide cannot be considered a true storage-in-transit arrangement, it is 
Obvious that such service is auxiliary to the transportation service provided 
by applicants. Granted. MC-114834, Sub 8, Paul K. Buss and Bernice A. 
Buss, Ext.—Hewitt, N. J., .... M.C.C. ...., July 12, 1956, Div. 1. 
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25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 If it had been éstablished that the depot gate within the author- 
ized commercial zone had been open to applicants and regularly used for a 
significant period of time and only recently had been closed by depot authori- 
ties, thus necessitating the use of the entrance outside the commercial zone, 
applicant would presently have authority. However, the record fails to 
establish this and the motion to dismiss will be denied. MC-73464, Sub 80, 
Jack Cole Co., Ext.—Anniston Ordnance Depot, . Cc , June 7, 
1956, Div. 1. 


25.00 Under the deviation rules which became effective August 12, 
1955, distances must be computed between the points of departure and 
return to each authorized service route. The situation is different phe. 
respect to empty vehicles. MC-76082, Sub 87, Navajo og geen 
Alternate Route—Albuquerque-Roswell-Amarillo, .... M. C. C. 

12, 1956, Div. 1. 


25.01 Basis 


25.01 To the extent that a grant will not for the most part, if at all, 
enable applicant to institute a new service, or a service so different from 
that presently provided as to materially improve applicant’s competitive 
position to the detriment of existing carriers, based solely on evidence of 
operating economy and efficiency without recourse to the testimony of public 
need, a grant of authority is warranted. MC-64994, Sub 10, Hennis 
Lines, Inc.—Elimination of Delphos and Greensboro Gateways, June 15, 1956, 


Div. 1 
25.02 Nature & Extent 


25.02 The application is for the movement of truckload traffic only. 
However, since authority is sought for operation over an alternate route, 
applicant should be permitted to render the same commodity service over 
the alternate route as it is now authorized to perform over its existing service 
routes. It is not now restricted to hauling truckload traffic and such a 
restriction will not be imposed in the grant herein. MC-76032, Sub 75, 
Navajo ee xX: Lines, Inc., Alternate Route—Kit Carson, Colo. to Amarillo, 
Tex., .... M. C. C. , July 18, 1956, Div. 1. 


25.07 illoans Proof 


25.07 In considering applications of this nature, the Commission has 
used three concurrent tests which must all be met before authority can be 
granted solely on the basis of operating economy and efficiency. They are: 
(a) Applicant must presently operate between both termini under appropriate 
authority over a practicable and feasible route; (b) applicant must be in 
competition with the present carriers between these termini by reason of 
handling a substantial amount of traffic; and (c) the competitive situation 
must remain relatively unchanged if the authority sought is granted. MC- 
109873, Sub 7, Expressways, Inc., Ext.—Alternate Routes, .... M. C. C. 

, June 11, 1956, Commission. 


To same effect: (3 tests) 


MC-1849, Sub 84, Northern Transportation, Ext.—Alternate Route, 
May 29, 1956, Div. 1. 


MC-11220, Sub 61, Gordons oo Inc., Ext.—Alternate Route— 
Memphis and Birmingham, ‘ , June 1, 1956, Div. 1. 


MO-76082, Sub 87, Navajo Prete Seicee-stniaeitie Route—Albuquer- 
que-Roswell-Amarillo, .... Cc. , July 12, 1956, Div. 1. 





SEPTEMBER, 1956 1205 





25.07 In view of the substantial savings in mileage that would result 
from the alternate route sought and the inherent possibility of competitive 
advantage, public need rather than just operating economies and efficiencies 
should be shown. MOC-38588, Sub 12, Arizona-Nevada Express, 
Arizona, May 29, 1956, Div. 1. 

25.07 In 62 M. C. C. 851 the Commission denied an application for an 
alternate route to an existing alternate route, but here the situation is 
different. Applicant’s proof here shows substantial operations over both its 
alternate and service routes and establishes that it is in effective competition 
over its service route with existing carriers. MC-42487, Sub 288, Consoli- 
dated Freightways, Inc., Ext.—Alternate Route, .... M. C. C. ,» May 28, 
1956, Div. 1. 


25.07 While it is established that applicant operates over its presently- 
authorized service route whenever there is freight available at points on 
such route, there is no showing as to how much traffic moves over such route 
and how much over its presently authorized alternate route. Alternate route 
authority may not be granted on proof of operations over a present alternate 
route. 62 M. C. C. 751. In that case the presently authorized alternate 
route was relatively a much shorter segment of the entire route than here. 
MOC-11220, Sub 61, Gordon Transports, Inc., Ext.—Alternate Route Memphis 
and Birmingham, .... M. C. C. , June 1, 1956, Div. 1. 

25.07 Where the use of a scvoheal alternate route would afford a 
competitive advantage not previously enjoyed, or permit such a change in 
operations as to amount to institution of a new service, which is clearly the 
ease here, it is incumbent upon the applicant to submit definite proof of a 
teal need for such new service. MC-109633, Sub 8, Arbet Truck Lines, Inc., 
Ext.—Connersville, Ind., Alternate Route, .... M. C. C. , June 19, 1956, 
Div. 1. 


25.07 A grant would enable applicant to compete with protestant and 
there is no showing that such competition existed in the past. Nor is there 
evidence by public witnesses of a need for competitive service. Denied. 
MC-75406, Sub 12, Superior Forwarding Co., Inc., Ext.—Alternate Routes, 
June 29, 1956, Div. 1. 

25.07 Applicant’s evidence of total traffic volume does not show the 
quantity that moved in interstate commerce. Also an unknown quantity 
consisted of explosives movements, which applicant is not now authorized 
to handle. A grant would enable applicant to provide a new and different 
service which would change the present competitive situation to the detri- 
ment of existing carriers. Denied. MC-76082, Sub 87, wre — Lines 
—Alternate Route—Albuquerque-Roswell-Amarillo, . 

July 12, 1956, Div. 1. 

25.07 There is no evidence as to the volume of traffic moving over the 
present route which would move over the proposed route or the estimated 
savings which would result from the use of this proposed route. It cannot 
be concluded that applicant is at present a substantial competitor over its 
present route. Applicant has failed to meet its burden of proof in these 
respects. MC-75406, Sub 12, Superior Forwarding Co., Inc., Ext.—Alternate 
Routes, June 29, 1956, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted in the Following Proceedings: 
Arizona-Nevada Express, Ext.—Arizona, MC-38588, Sub 12, May 29, 1956. 


Great Southern Trucking Co., Ext.—Alternate Route—<Athens, Ga., MC-2900, 
Sub 80, June 28, 1956, Sub 81, June 28, 1956. 


Consolidated Freightways, Inc., Ext.—Alternate Route, MC-42087, Sub 288, 
May 28, 1956. 


Expressways, Inc., Ext.—Alternate Routes, MC-109873, Sub 7, June 11, 1956. 


Malone Freight Lines, Inc., Ext.—Elimination of Gateways, MO-75840, Sub 
109, May 21, 1956. 
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Navajo Freight Lines, Inc., Alternate Route—Kit Carson, Colo., to Amarillo, 
Tex., MC-76082, Sub 75, July 13, 1956. 

Northern Transportation Co., Ext.—Alternate Route, MC-1849, Sub 84, 
May 29, 1956. 


Superior Forwarding Co., Inc., Ext.—Alternate Routes, MC-75406, Sub 12, 
June 29, 1956. 


25.09 Denied for Failure of Proof 

Arbet Truck Lines, Inc., Ext.—Connersville, Ind., Alternate Route, MC. 
109633, Sub 8, June 19, 1956. 

Gordons Transports, Inc., Ext.—Alternate Route, Memphis and Birmingham, 
MC-11220, Sub 61, June 1, 1956. 

Navajo Freight Lines—Alternate Route—Albuquerque-Roswell-Amarillo, 
MC-76082, Sub 87, July 12, 1956. 


25.3 Improved Operations 
25.31 Shorter Route 


25.31 The present route is 112 miles and the proposed route is 76 
miles. A grant would effect economies in applicant’s operation without 
affecting the competitive situation because protestant is not authorized to 
serve the pertinent points. Granted. MC-75406, Superior Forwarding Co., 
Inc., Ext.—Alternate Routes, June 29, 1956, Div. 1. 


25.32 Safer Route 


25.32 The record is not persuasive that use by applicant of the pro- 
posed routes would promote public safety to such an extent as to warrant 
disregarding all other factors which are usually considered in the determina- 
tion of applications for operating authorities. It is not indicated that opera- 
tion over the authorized routes has been endangering the public safety. 
MC-109633, Sub 8, Arbet Truck Lines, Inc., Ext.—Connersville, Ind., Alter- 
nate Route, .... M. C. C. , June 19, 1956, Div. 1. 


25.4 Improved or New Service 
25.41 Length of Route 


25.41 As to points and areas where the circuity is substantial, the 
evidence of operating economy and efficiency, augmented by testimony of 
public need clearly sustains a grant of authority. MC-64994, Sub 10, Hennis 
Freight Lines, Inc.—Elimination of Delphos and Greensboro Gateways, June 
15, 1956, Div. 1. 


25.42 Reduced Transit Time 


25.42 By use of the direct route, applicant will be able not only to 
effect material savings in operating expenses, but will be able to reduce its 
present overnight delivery time by only one and one-half to two hours. The 
reduction in operating time will not be such as to result in a new service 
and will not materially change the competitive situation to applicant’s ad- 
vantage or materially adversely affect the operations of protestant. MC-1849, 
Sub 84, Northern Transportation Co., Ext.—Alternate Route, May 29, 1956, 
Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Applicant presently performs overnight service between the 
termini. The proposed routes are only slightly shorter than its present 
service routes and the delivery time would remain substantially the same 
as in the past. In the circumstances it is not likely that applicant would be 
placed in a position to perform a service which it cannot now render if it so 
desires, although at a slightly higher cost, and enhance its competitive posi- 
tion thereby. MC-109873, Sub 7, Expressways, Inc., Ext.—Alternate Routes, 

>> — o be , June 11, 1956, Commission. 
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25.50 It does not appear that a saving of 57 miles with a reduction of 
an estimated 1% hours in-transit time, by use of the proposed alternate route 
would alter the competitive situation to any appreciable extent. Granted. 
MC-42487, Sub 288, Consolidated Freightways, Inc., Ext.—Alternate Route, 

ee Oe ees » May 28, 1956, Div. 1. 

25.50 The proposed alternate route would continue to allow an oppos- 
ing carrier and one of applicant’s chief competitors, to have more than 
9 hours advantage in transit time. Therefore, it does not seem that the 
competitive situation would change materially by a grant herein. MO-2900, 
Sub 81, Great Southern Trucking Co., Ext.—Alternate Route—aAthens, Ga., 

. M. C. C. , June 28, 1956, Div. 1. 

25.50 The public ought not to be deprived of the benefit of an im- 
proved service merely because it might divert some traffic from other carriers. 
MC-2900, Sub 81, Great Southern Trucking Co., Ext.—Alternate Route— 
Athens, Ga., .... M. C. C. , June 28, 1956, Div. 1. 


25.51 Present Competitive Ability 


25.51 While the volume of traffic transported by applicant, 15,000 
pounds a day, or 420,000 pounds a month is not as great as that transported 
by some of the opposing carriers, it is greater than that of others and war- 
rants consideration of applicant as a competitive carrier between the points 
involved. MC-1098738, Sub 7, Expressways, Inc., Ext.—Alternate Routes, 
tee mm. ©. C, , June 11, 1956, Commission. 

25.51 The fact that applicant is already affording a faster service than 
protestant is convincing that a grant over this route will have no material 
effect on the existing competitive situation. The proposal would save 1% 
hours in the next-day service. A grant to operate over this route would 
have no appreciable effect on the service rendered in point of time, and, 
therefore, would not change the competitive situation. MC-75406, Sub 12, 
Superior Forwarding Co., Inc., Ext.—Alternate Routes, June 29, 1956, Div. 1. 

25.51 A carrier need not handle a volume of traffic equal to or greater 
than that of existing carriers in the area in order to be considered an effec- 
tive competitor. MC-2900, Sub 81, Great Southern Trucking Co., Ext.— 
Alternate Route—Athens, Ga., .... M. C. C. , June 28, 1956, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 A requirement of surrender of basic authority has been imposed 
in proceedings relating to conversions, mergers, and purchases, and not to 
those wherein elimination of gateway limitations or alternate route authority 
is sought. Such a requirement in the latter instances would clearly con- 
stitute an incongruity. MC-64994, Sub 10, Hennis Freight Lines, Inc.— 
Elimination of Delphos and Greensboro Gateways, June 15, 1956, Div. 1. 

25.70 The application includes a restriction that the termini, which 
are highway junction points, shall be served as points of joinder only. How- 
ever, applicant is authorized to serve these points on its existing routes and 
there is no purpose in this restriction. MC-75406, Sub 12, Superior For- 
warding Co., Inc., Ext.—Alternate Routes, June 29, 1956, Div. 1. 


26. Preservation of Sound Transportation Conditions 
26.3 Relocation of Route 


26.32 Motor Carrier 


26.32 The relocation of the highway does not carry with it a change 
in applicant’s authority. Applicant should have sought authority over the 
new segment of highway instead of over the redesignated old segment. 
me me Sub 74, West Coast Fast Freight, Inc., Ext.—Oregon, June 13, 

Div. 1. 
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26.4 Promote Operating Economy 
26.40 Generally 


26.40 Shippers should not be required to split single shipments of 
fresh meats and packinghouse products between different carriers. Applicant 
seeks to provide a complete service which is needed. The promotion of 
efficient and economical transportation service, as required by the National 
Transportation Policy, will be best accomplished by a grant. MC-30844, 
Sub 25, Heuer Truck Lines, Inc., Ext.—Fresh Meats, June 26, 1956, Div. 1, 


26.48 Balance Traffic 


26.43 The traffic each carrier will be able to obtain in the opposite 
direction will assist materially in the predominant movement of each without 
jeopardizing the overall ability of either to continue rendering adequate 
service to the public. MC-60767, Sub 5, Pyramid Motor Freight Corp. Ext. 
—Frozen Food, .... M. C. C. , July 16, 1956, Commission. 


26.45 Combination Exempt & Non-Exempt 


26.45 The fact that applicant may be able to effect operating economies 
by transporting sludge in mixed tows if a certificate is granted, instead of 
continuing to transport it under the bulk exemption, is no bar to a grant 
of the application. W-630, Sub 4, A. L. Mechling Barge Lines, Inc., Ext.— 
Tampa, .... I. C. C. , May 14, 1956, Div. 4 


26.5 Improve Operations 


26.50 Generally 


26.50 It is not the Commission’s function to preserve the status quo 
at all costs, denying improvements or augmentations in transportation serv- 
ice. The transportation industry should be dynamic rather than static and 
the free flow of commerce should be promoted. It appears that the auto- 
mobile traffic to the west coast has increased to such an extent that an addi- 
tional service is needed to meet the reasonable demands of the shippers. 
oe Sub 16, Cassens Transport Co., Ext.—Three States, .... M. C. C. 

, June 29, 1956, Div. 1. 


26.6 Competition 
26.60 Generally 


26.60 Where commonly controlled applicants, which, except for such 
common control would or could have been engaged in competitive operations, 
seek to perfect “grandfather” rights under the Act, their operations must 
» considered those of a single business. MO-96642, Thomas W. Murray— 

erritorial Operations, .... M. C. C. , June 18, 1956, Commission. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 While opposing brokers request protection from applicants’ 
competition, a grant of authority sought in a city the size of New York, 
should not have an injurious effect upon their operations and the protection 
desired is not necessary. MC-12622, Jessie Damast and Julius Wein Broker 
App., June 11, 1956, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Existing motor carriers whether specifically opposing the appli- 
cation or not, should be accorded the opportunity to fulfill the requirements 
of the shippers herein before a new motor carrier service is authorized in 
competition therewith. MC-115072, Cox Car Leasing, Inc., Com. Car. App., 
cese Me Oe Ge , May 14, 1956, Div. 1. 
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26.71 Considering the availability of the special facilities and services 
of opposing motor carriers, and their willingness to acquire additional pres- 
surized units should a need therefor arise, those carriers should be afforded 
an opportunity to demonstrate their ability adequately to transport the traffic 
before an additional motor carrier is authorized to enter the field in com- 
petition with them. Denied. MOC-92983, Sub 125, Eldon Miller, Inc 
Kimball, Nebr., .... M. C. C. , June 27, 1956, Div. 1. 


26.71 The interveners are authorized to provide pipe-stringing service 
in the considered territory and should be protected by an appropriate re- 
striction in the authority granted, if one is necessary. MC-106379, Sub 12, 
Gulf Southwestern Transportation Co., Ext.—East Coast, ....M.C.C....., 
June 11, 1956, Div. 1. 


26.71 Existing carriers have the right to transport all the traffic they 
can handle efficiently in the territories they serve without the added com- 
petition of an additional carrier. MC-31024, Sub 20, Neptune Storage, Inc., 
Ext.—Tabulating Machines, .... M. C. C. , June 18, 1956, Div. 1 


To same effect: 


MC-113678, Sub 1, Curtis, Inc., Ext.—Wearing Apparel, June 5, 1956, 
Div. 1. 


MC-118678, Sub 2, Curtis, Inc., Ext.—Springfield, Mass., June 12, 1956, 
Div. 1. 


MC-85154, Sub 2, R. J. Crouthamel, Ext.—New Jersey Points, May 29, 
1956, Div. 1. 


MC-1028380, Sub 10, Jefferson Freight Lines, Inc., Ext.—Products, June 
6, 1956, Div. 1. 


MC-1154938, James B. Levens Con. Car. App., June 12, 1956, Div. 1. 


"? 


MC-115247, Western Motor Carriers, Inc., Com. Car. App., 
M. C. C. , June 28, 1956, Div. 1. 


MC-77055, Sub 8, Dart Transit Co., Ext.—Specified Commodities, .... 
M. C. C. , June 5, 1956, Div. 1. 


26.73 Motor Bus Carriers 


26.73 It does not appear that a grant to serve certain points would 
materially affect the local operation of opposing carriers and in any event, 
any injury to these carriers would be outweighed by the material benefit 
to be derived by the public therefrom. MC-58915, Sub 25, Lincoln Transit 
Co., Ext.—Cape May, N. J., .... M. C. C. , July 2, 1956, Div. 1. 

26. 74 Motor Track "Carriers 


26.74 The failure of existing motor carriers opposing the application 
to file exceptions to the recommended grant affords some indication that they 
are not interested in providing service and will not be greatly affected by a 
grant of authority here. “ee 47% Sub 72, Dallas & Mavis Forwarding 
Co., Inc., Ext.—Sweepers, .... M. C. C. , June 21, 1956, Div. 1. 


26.74 None of the existing motor carriers has solicited shipper’s busi- 
ness and inasmuch as they are not presently handling the traffic, they should 
not be materially affected by a grant herein. MC-69492, Sub 13, Henry 
«dwards, Ext.—Malt Beverage, May 29, 1956, Div. 1. 


26.74 Since existing carrier services, motor and rail, are not shown 
to be inadequate to meet the reasonable transportation needs of the shipping 
public here concerned, any grant of authority to applicant would merely 
increase the number of carriers operating in transcontinental service, with 
a resulting division of traffic detrimental to existing services. MC-70451, 
Sub 108, Watson Bros. Transportation Co., Inc., Ext.—San Francisco Bay 
Area, .... M. C. C. ...., June 7, 1956, Div. 1. 
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26.74 The inability of the applicants to provide the complete service 
needed by shippers on new products could well result in diversion to other 
carriers of large amounts of traffic which applicants are now handling, to 
the latters’ substantial detriment. Such a potential result is not warranted 
and is of greater significance than the effect a grant would have on the 
other existing carriers. MC-47619, Sub 9, Iowa-Nebraska Transportation 
Co., Inc., Ext.—Frozen Foods, .... M. C. C. ...., June 25, 1956, Div. 1. 


26.74 None of the traffic considered is now being handled by common 
carriers, and a grant of authority would not have any material adverse 
effect upon their operations. MC-115500, William Wiebke Con. Car. App., 
June 29, 1956, Div. 1. 


26.74 Authorization of another carrier outbound would only result in 
a further diffusion of the relatively sparse traffic moving from the area 
considered to the detriment of existing carriers. MC-31389, Sub 89, McLean 
Trucking Co., Ext.—North Carolina, .... M. C. C. ...., July 16, 1956, 
Commission. a 


26.76 Rail Carriers 


26.76 Though it is apparent that some of the traffic would be diverted 
from the rail carriers to applicant, in view of the material benefits to be 
derived by the shipping public, this fact standing alone would not justify 
a denial of the authority sought. MC-113824, Sub 3, Geo. I. Laingor, Ext.— 
Georgia, .... M. C. C. ...., June 4, 1956, Div. 1. 


26.76 The fact that institution of the service of an additional carrier 
will result in the diversion of some traffic from the rail carriers is out- 
weighed by the benefits that would flow to the public. MO-29886, 

Dallas & Mavis Forwarding Co., Inc., Ext.—Sweepers, .. Cc 
June 21, 1956, Div. 1. 


26.76 A needed service cannot lawfully be withheld from the shipping 
public solely for the purpose of preventing diversion of traffic from a mode 
of transportation whose service cannot efficiently be used. 

Sub 6, International Transport, Inc., Ext.—Hides, .. 
20, 1956, Div. 1. 


27. Disposition of Applications 
27.1 Railroad Extensions 


27.11 Granted 
Oakland Terminal Railway et al., Construction, F. D. 19125, July 3, 


1956 
27.2 Motor Bus Operations 
27.21 Granted 
Adirondack Transit Lines, Inc., MC-2835, Ext. Sub 28, N. Y. High- 
way 32, June 13, 1956 


Lincoln Transit Co., Inc., MC-58915, Ext. Sub 25, Cape May, N. J., 
July 2, 1956 (Embraces MC-3647, Sub 167) 


Parran, Thomas, Jr., MC-114340, Ext. Sub 4, Ashton, Md., May 29, 
1956 


Public Service Coordinated Transport, MC-3647, Ext. Sub 167, Cape 
May, N. J., July 2, 1956 (Embraced in MC-58915, Sub 25) 

Red Lion Bus Company, MC-115262, Com. Car. App., June 20, 1956 

Speirs, Lee, MC-115152, Com. Car. App., June 11, 1956 

27.22 Denied 


Butts, Frank E., MC-104165, Ext. Sub 4, Charter Operations, June 
26, 1956 

Carolina Scenic Stages (J. R. Lewis and J. W. Wolfe, Trustees) 
MC-109598, Ext. Sub 20, Orangeburg, S. C.-Savannah, Ga., 
May 29, 1956 
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Jersey Resort Sedan Service, MC-115104, Com. Car. App., June 12, 
1956 


Public Service Coordinated Transport, MC-3647, Ext. Sub 182, 
New Jersey Turnpike, May 29, 1956 


27.3 Motor Truck Common Carrier Operations 
27.81 Granted 
Albuquerque Phoenix Express, Inc., MC-110264, Ext. Sub 10, Ex- 
plosives in New Mexico, July 13, 1956 
Arizona-Nevada Express, MC-38588, Ext. Sub 12, Arizona, May 29, 
1956 


Automobile Shippers, Incorporated, MC-65392, Ext. Sub 68, Show 
Cars and Displays, June 13, 1956 (Embraces MC-808 Sub 35) 

Baldwin, K. C., MC-113493, Ext. Sub 1, Kentucky, June 6, 1956 

Barsh, Roy, MC-60303, Ext. Sub 4, Florida, June 12, 1956 

Bowen Trucking, Inc., MC-96489, Ext. Sub 16, Mineral County, 
Nev., June 20, 1956 

Bridge, T. Clarence and Henry W. Bridge, MC-50002, Ext. Sub 24, 

Liquid Fertilizer, May 29, 1956 

Brumfield, William R. and Olivet Atwood Brumfield, MC-7267, Ext. 
Sub 8, Cement and Aggregate, May 29, 1956 

Buckingham Transportation, Inc., MC-103435, Ext. Sub 62, Travel 
Routes, July 10, 1956 (Embraced in MC-F-5792) 

Buss, Paul K. and Bernice A. Buss, MC-114834, Ext. Sub 3, Hewitt, 
N. J., July 12, 1956 

Carlstedt Motor Service, MC-110799, Ext. Sub 2, 50-Mile-Radius in 
Illinois, May 16, 1956 


Cassens Transport Company, MC-42537, Ext. Sub 16, Three States, 
June 29, 1956 

Chesapeake Motor Lines, Inc., MC-52917, Ext. Sub 10, Philadelphia, 
July 16, 1956 (Embraced in MC-60767, Sub 5) 

Dahler Transport, Inc., MC-113410, Ext. Sub 1, North Dakota, July 
2, 1956 (Embraced in MC-101075, Sub 17) 

Daily Motor Express, Inc., MC-28439, Ext. Sub 63, Geneva, Ohio, 
June 19, 1956 

Dallas & Mavis Forwarding Co., Inc., MC-29886, Ext. Subs 72 and 
73, Sweepers, June 21, 1956 (Embraced in MC-30837, Sub 
178) 


Dealers Transit, Inc., MC-4405, Ext. Sub 268, Lima, Ohio, June 6, 
1956 


Denver-Chicago Trucking, Inc., MC-29988, Ext. Sub 57, Compressed 
Gas, June 5, 1956 


Eagle Motor Lines, Inc., MC-73165, Ext. Sub 155, Central States, 
June 4, 1956 

Eastern Motor Express, Inc., MC-106943, Ext. Sub 49, Mahwah, 
N. J., May 29, 1956, (Embraced in MC-629, Sub 7). Ext. 
Sub 54, Deer Park, L. I., June 25, 1956 


Edwards, Henry, MC-69492, Ext. Sub 138, Malt Beverage, May 29, 
1956 


Everett, Woodrow, MC-109638, Ext. Sub 6, Lumber, Eight States, 
May 29, 1956 

Federal Armored Car Service, Inc., MC-51363, Ext. Sub 2, New 
York, N. Y., Commercial Zone, June 11, 1956 

Felts Transport Corp., MC-110315, Ext. Sub 3, Virginia, June 22, 
1956 (Embraced in MC-109557, Sub 8) 
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Floyd & Beasley Transfer Company, Inc., MC-18088, Ext. Sub 20, 
Boaz, Ala., May 29, 56 


Freda, Arthur A., MC-13026, Ext. Sub 1, McDermott, Ohio, July 3, 
1956 (Embraced in MC-16903, Sub 11) 


Fugate & Girton Driveaway Company, Inc., MC-69228, Ext. Sub 12, 
Motor Vehicles and Parts from Bridgeport, Conn., July 3, 
1956 (Embraced in MC-8989, Sub 154) 


Gaines, William Leo, MC-115721, Com. Car. App., June 14, 1956 


Garrett Freightlines, Inc., MC-263, Ext. Sub 73, Henderson, Nev., 
June 27, 1956 (Embraces MC-730, Sub 51) 


Garrison Fast Freight, Inc., MC-115296, Com. Car. App., July 3, 
1956 


Gentry, J. J., MC-115399, Com. Car. App., May 29, 1956 


Gibbon, Earl Clarence, MC-102567, Ext. Sub 43, Liquid Petroleum 
Wax, June 13, 1956, Ext. Sub 51, Arkansas, May 29, 1956 


Gulf Southwestern Transportation Company, MC-106379, Ext. Subs 
12 and 16, East Coast, June 11, 1956 


Harms, J. D., MC-89693, Ext. Sub 25, Rockford, July 16, 1956 
Helm’s Express, Inc., MC-629, Ext. Sub 7, Mahwah, N. J., May 29, 
1956 


Hennis Freight Lines, Inc., MC-64994, Sub 10, Elimination of 
Delphos and Greensboro Gateways, June 15, 1956 


Heuer Truck Lines, Inc., MC-30844, Ext. Sub 25, Fresh Meats, 
June 26, 1956 


Hines Transfer, Inc., MC-114626, Ext. Sub 1, Dairy Products, May 
29, 1956 


Hughes Transportation, Inc., MC-102682, Ext. Sub 228, Interchange 
Point, June 6, 6 


Hvidsten Transport, Inc., MC-28132, Ext. Sub 30, Dakota, County, 
Minn., July 2, 1956 


Indianhead Truck Line, Inc., MC-108449, Ext. Sub 28, July 7, 1956 


International Transport, Inc., MC-113855, Ext. Sub 6, Hides, June 
20, 1956 


Iowa-Nebraska Transportation Co., Inc., MC-47619, Ext. Sub 91, 
Frozen Foods, June 25, 1956 


Jahnel, Richard E., MC-5660, Com. Car. App., June 21, 1956 

Jones & Sons Company, The J. W., MC-72231, Ext. Sub 1, Meats, 
etc., June 11, 1956 

Keal, Curtis Transport Co., Inc., MC-111320, Ext. Sub 19, Griffin, 
Ga., June 21, 1956 

Kenosha Auto Transport Corporation, MC-30837, Ext. Sub 180, 
Denver, Colo., June 6, 1956. Ext. Sub 185, Motor Vehicles & 
Parts from Bridgeport, Conn., July 3, 1956 

Keystone-Lawrence Transfer & Storage Company, MC-41686, Ext. 
Sub 2, Mahwah, N. J., May 29, 1956 

Kuhns, Charles A. Delivery, Inc., MC-82083, Ext. Sub 10, Everett, 
Mass., May 29, 1956 

Lee, James F., MC-95922, Ext. Sub 9, Omaha and LaPlatte, Nebr, 
June 29, 1956 

Lightning Local Express Company, MC-87786, Ext. Sub 2, Penn- 
sylvania, June 27, 1956 

Melton, B. E., Ext. Sub 23, Five States, May 29, 1956 


Menard, Eugene and Theresa Menard, MC-114743, Sub 1, Com. Car. 
App., June 21, 1956 
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Michigan Express, Inc., MC-67818, Ext. Sub 52, Traverse City, 
June 21, 1956 


Miller Petroleum Transporters, Ltd., MC-111159, Ext. Sub 10, 
Helena, Ark., June 13, 1956 


Miller, Eldon, Inc., MC-92983, Ext. Sub 128, Vegetable Oils, St. 
Louis-Iowa, May 28, 1956 


Miller Motor Line of North Carolina, Inc., J. Archie Cannon, Jr., 
Trustee, MC-110698, Ext. Sub 59, West Henderson, June 6, 
1956 


Miller, Vernon Lloyd, MC-107369, Ext. Sub 10, Cement, May 29, 
1956 


Moon Freight Lines, Inc., MC-16903, Ext. Sub 11, Stone, Marble 
and Granite, July 3, 1956 


Morgan Drive-Away, Inc., MC-108993, Ext. Sub 56, Macon, June 5, 
1956 


Mural Transport, Inc., MC-16682, Ext. Sub 51, Beatrice, Nebr., June 
21, 1956 


Murray, Thomas W., MC-96642, Territorial Operations, June 18, 
1956 


National Trailer Convoy, Inc., MC-106398, Ext. Sub 44, Macon, 
June 5, 1956 


Neptune Storage, Inc., MC-31024, Ext. Sub 20, Tabulating Ma- 
chines, June 13, 1956 


New Truck Lines, Inc., MC-115215, Com. Car. App., May 28, 1956 
Norcross, Fred C., Jr., MC-115012, Com. Car. App., June 18, 1956 


Northern Transportation Co., MC-1849, Ext. Sub 82, Henderson, 
Nev., June 27, 1956 

Pacific Intermountain Express Co., MC-730, Ext. Sub 51, Hender- 
son, Nev., June 27, 1956 

Pacific Intermountain Express Co., MC-109734, Ext. Sub 73, Kel- 
logg, Idaho, June 11, 1956 


Penn-Dixie Lines, Inc., MC-110190, Ext., Sub 24, Western New 
York, July 9, 1956 


Perkins, William, MC-115080, Sub 1, Com. Car. App., June 21, 1956 
Porter, Winthrop F., MC-74320, Ext. Sub 4, Connecticut, July 6, 
1956 


Pre-Fab Transit Co., MC-107295, Ext. Sub 49, Wapello County, 
Iowa, May 29, 1956 

Producers Transport, Inc., MC-103880, Ext. Sub 145, Stearate, 
June 27, 1956 

Pyramid Motor Freight Corporation, MC-60767, Ext. Sub 5, Frozen 
Food, July 16, 1956 

Quickie Transport Company, MC-112223, Ext. Sub 28, Coke and 
Coal, May 29, 1956 

Red Ball Motor Freight, Inc., MC-2229, Ext. Sub 71, Hugo, Okla- 
homa, June 25, 1956 

Refrigerated Transport Co., Inc., MC-107515, Ext. Sub 167, Candy, 
June 7, 1956. Ext. Sub 195, Gelatin Salad, May 29, 1956. 
Ext. Sub 198, Union City, July 3, 1956 

Riggs Dairy Express, Inc., MC-106920, Ext. Sub 9, Frozen Goods, 
July 2, 1956 

Rogers Cartage Co., MC-64932, Ext. Sub 179, Corn Syrup from 
Cleveland, June 11, 1956 

Rowley Interstate Transportation Co., Inc., MC-114028, Ext. Sub 7, 
Virginia, June 19, 1956 
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Ruan Transport Corporation, MC-107496, Ext. Sub 42, Pine Bend, 
Minn., July 2, 1956 


Safeway Truck Lines, Inc., MC-110193, Ext. Sub 23, Eastern Sea- 
board, June 25, 1956 


Schismer Transportation Company, Inc., MC-103654, Sub 30, Pine 
Bend, Minn., July 2, 1956 


Siskind, Sam and Sidney Siskind, MC-105330, Ext. Sub 2, Baggage, 
June 13, 1956 


Smith Transport Limited, MC-100463, Ext. Sub 15, N. Y. and N. J., 
May 29, 1956 


Sober, Howard, Inc., MC-8989, Ext. Sub 154, Motor Vehicles and 
Parts from Bridgeport, Conn., July 3, 1956 


Southern Trucking Corporation, MC-73688, Ext. Sub 2, Louisiana, 
June 5, 1956 


Terminal Transport Co., MC-103947, Ext. Sub 25, Pine Bend, Minn., 
July 2, 1956 


Textile Motor Freight, Inc., MC-7555, Ext. Sub 26, Florida, June 
7, 1956 


Tomlinson, Robert William and J. Robert Tomlinson, MC-105548, 
Ext. Sub 5, Marble, May 28, 1956 


U. S. A. C. Transport, Inc., MC-108068, Sub 23, Territorial Opera- 
tions, June 18, 1956 


Turner’s Express, Incorporated, MC-110191, Ext. Sub 9, Mahwah, 
N. J., May 29, 1956 


West Coast Fast Freight, Inc., MC-55905, Ext. Sub 74, Oregon, 
June 13, 1956 


Western Truck Lines, Ltd., MC-8948, Ext. Sub 31, Aircraft Plant, 
June 28, 1956 


Willett, John Eldridge, MC-109557, Ext. Sub 8, Virginia, June 22, 
1956 


Woodfin, Philip T., MC-22974, Ext. Sub 1, Boats, June 21, 1956 


Yule, Harlan B., MC-92883, Ext. Sub 8, Windrow Swathers, July 
2, 1956 


27.82 Denied 


A. C. E. Transportation Company, Inc., MC-30138, Sub 6, Salem, 
Ohio, June 21, 1956 


Asbury Transportation Co., MC-23939, Ext. Sub 82, Oilfield Com- 
modities, July 12, 1956 


Baggett Transportation Company, MC-76177, Ext. Sub 258, Annis- 
ton Ordnance Depot, June 7, 1956 


Barsh, Roy, MC-60303, Ext. Sub 5, Glass Containers, June 7, 1956 


Bell Motor Freight, Inc., MC-45105, Ext. Sub 8, Aluminum Foil, 
July 11, 1956 


Clemans Truck Lines, Inc., MC-2136, Ext. Sub 13, Illinois, June 
19, 1956 


Cole, Jack Co., MC-73464, Ext. Sub 80, Anniston Ordnance Depot, 
June 7, 1956 


Conte, Paul, MC-115062, Com. Car. App., June 5, 1956 

Cox Car Leasing, Inc., MC-115072, Com. Car. App., May 14, 1956 

Crouthamel, R. J., MC-85154, Ext. Sub 2, New Jersey Points, May 
195 


, 


Curtis, Inc., MC-113678, Ext. Sub 1, Wearing Apparel, June 5, 
1956. Ext. Sub 2, Springfield, Mass., June 12, 1956 


Fischbach Trucking Co., MC-111398, Com. Car. App., June 27, 1956 
Fortier Transportation Co., MC-108398, Sub 26, July 11, 1956 


27.31° 
27.31% 
27.31 
27.31* 
27.31 
27.31* 
27.31* 
27.31* 
27.31% 
27.31* 
27.31* 
27.31* 
27.31* 
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27.31* 


27.31° 
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27.32* 
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27.32° 
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Gulf Southwestern Transportation Co., MC-106379, Subs 15 and 
17, Heavy Hauling, June 11, 1956 

Hamm Drayage Co., Daniel, MC-42963, Ext. Sub 5, Heavy Com- 
modities, June 8, 1956 

pprees. _— L., MC-46036, Ext. Sub 7, Littlestown, Pa., May 29, 
9 


Holloway Transfer Co., Inc., Ext. Sub 9, Anniston Ordnance Depot, 
June 7, 1956 

Inland Motor Freight, MC-59077, Ext. Sub 28, Helix, Oregon, June 
1, 1956 

Inland Petroleum Transportation, Co., MC-88161, Ext. Sub 46, 
Sulphuric Acid, June 12, 1956 

Jefferson Freight Lines, Inc., MC-102830, Ext. Sub 10, Products, 
June 6, 1556 

Kenosha Auto Transport Corp., MC-30837, Ext. Sub 178, Elgin, 
Illinois, June 21, 1956 

Kulp and Gordon, Inc., MC-5649, Ext. Sub 16, Specified Iron and 
Steel Products and Scrap, June 22, 1956 

Laingor, Geo. I., MC-113824, Ext. Sub 3, Georgia, June 4, 1956 

McLean Trucking Co., MC-31389, Ext. Sub 39, North Carolina, 
July 16, 1956 

Miele, John and Carmine Miele, MC-115435, Com. Car. App., June 
5, 1956 

Miller, Eldon, Inc., MC-92983, Ext. Sub 125, Kimball, Nebr., June 
27, 1956 

O’Boyle Tank Lines, MC-106965, Ext. Sub 82, Fish Oil, June 18, 
1956 


Pacific Motor Trucking Co., MC-78786, Ext. Sub 205, June 4, 1956 

Producers Transport, Inc., MC-103880, Ext. Sub 148, Corn Syrup, 
gv aa” 1956. Ext. Sub 150, Liquefied Petroleum Gas, June 

Purshock, Joseph P., Jr., MC-115048, Com. Car. App., June 5, 1956 

Quickie Transport Co., MC-112223, Ext. Sub 19, Pine Bend, Minn., 
July 2, 1956 

Red — Freight, Inc., MC-2229, Ext. Sub 72, Ida, La., July 


Rizzo, Benjamin S., MC-65429, Ext. Sub 2, Connecticut, June 11, 
1956 


Rubertone, Joseph A. and John E. Drago, MC-59457, Ext. Sub 1, 
Waste Paper, June 5, 1956 

Sliver, Earl, MC-31386, Sub 3, Com. Car. App., June 13, 1956 

ee ene Corp., MC-73688, Ext. Sub 3, Alabama, June 

Transport, Inc., MC-101075, Ext. Sub 17, Minnesota-North Dakota, 
July 2, 1956 

Watson Bros. Transportation Co., Inc., MC-70451, Ext. Sub 108, 
San Francisco Bay Area, June 7, 1956 

Western Motor Carriers, Inc., MC-115247, Com. Car. App., June 28, 


1956 

Wheeling Pipe Line, Inc., MC-111170, Ext. Sub 22, Tennessee, May 
31, 1956 

White Star Transfer, Inc., MC-79496, Ext. Sub 1, California, July 
2, 1956 


Zimmerman, Clair S., MC-92899, Ext. Sub 6, General Commodities, 
June 27, 1956 


27.32* 
27.32* 
27.32° 
27.32* 
27.32* 
27.32* 
27.32* 
27.32* 


27.32* 
27.32* 
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27.32* 
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27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


Anchor Motor Freight, Inc. of Michigan, MC-808, Ext. Sub 35, Ex- 
hibits, June 13, 1956 


oneees Transport, Inc., MC-65699, Ext. Sub 3, California, July 5, 
we pes H., MC-8957, Ext. Sub 2, Waste Materials, June 21, 


Delaware Express Co., MC-40946, Ext. Sub 12, Newark, Dela., 
Area, June 21, 1956 


Diamond Transportation System, Inc., MC-111472, Ext. Sub 31, 
Montana and Colorado, June 14, 1956 


Gobel, Earl, MC-115430, Con. Car. App., June 11, 1956 

Kirk, Jesse, Jr., MC-111008, Ext. Sub 8, New Mexico, May 10, 1956 
Krom, William E., MC-115143, Con. Car. App., June 21, 1956 
Kust, Joseph, MC-109650, Ext. Sub 7, 12 States, July 2, 1956 


Murphy, Frank, MC-35211, Ext. Sub 2, New Brighton, Staten Island, 
June 11, 1956 


Oriole Terminal & Transportation Co., The, MC-109136, Ext. Sub 9, 
Atglen, Pa., June 5, 1956 


Packer City Transit Line, Inc., MC-65346, Ext. Sub 23, Glass, June 
21, 1956 


Smith, Chester A., MC-112479, Ext. Sub 6, Additional Destination 
Points, June 6, 1956 


Subler Transfer, Inc., MC-109385, Ext. Sub 10, Rochelle, July 11, 
1956 


Wiebke, William, MC-115500, Con. Car. App., June 29, 1956 
27.42 Denied 


Dart Transit Co., MC-77055, Ext. Sub 3, Specified Commodities, 
June 5, 1956 


Guex, John L., MC-16503, Ext. Sub 3, Chicago Commercial Zone, 
May 24, 1956 


Jarrell, Arthur B., MC-19917, Ext. Sub 1, Norfolk, Va., June 5, 1956 
Jay Cee Transport Co., MC-115275, Con. Car. App., June 12, 1956 
Levens, James B., MC-115493, Con. Car. App., June 12, 1956 


Lewis Transport, Inc., MC-110779, Ext. Sub 7, Cincinnati, July 3, 
1956 


Liquid Transit, Inc., MC-111350, Ext. Sub 7, Wheeling, W. Va., 
June 11, 1956 


Littman, Robert J., MC-115334, Con. Car. App., May 29, 1956 
Norcross, Fred C., Jr., MC-114343, Sub 1, Con. Car. App., June 18, 
1956 


27.5 Water Carrier Operations 
27.51 Granted 


Mechling Barge Lines, Inc., A. L., W-630, Ext. Subs 4 and 5, 
Tampa, May 14, 1956 


Upper Missouri River Corp., W-1089, Com. Car. App., June 12, 1956 


27.41* 
27.41° 
27.41° 
27.41° 
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27.7 Brokerage 
27.71 Granted 
eer aaa and Julius Wein, MC-12622, Broker App., June 11, 
1 


7.41 27.71° 
Maloney, Francis T. and Kathleen Maloney, MC-12602, Broker App., 

7,418 July 3, 1956 27.71* 

, 28. Transfer, Modification or Revocation 

7.419 


28.1 Transfer 

7.418 28.18 Dormant 

28.13 The vendor experienced a fire which destroyed his records and 
7.41* equipment. This left him in no financial position to solicit actively or to 
7.41¢ —| compete for the available traffic. However, he made a reasonable attempt 
7.41* § to rehabilitate his business and at all times held himself out to perform such 
m service as may have been requested of him. Found that the dormancy was 
7.41 caused by events over which the vendor had no control. MC-58226, Roadway 
7.41* Cargo, Inc-—Pur.—Schneider Truck Line, June 15, 1956, Div. 1. 


28.19 When Set Aside 
28.19 Order approving transaction was void for lack of jurisdiction 
7.418 because the transaction was subject to section 5 of the Act. More than 
-41 20 vehicles were operated by the applicants. Application dismissed. MC-FC- 
55951, Boston Interchange, Inc., Transferee, and Grover C. bie <> 





7.41° 


7.41% oe G. C. Wellington, Transferor (Embraced in MC-F-5920), .... M.C 
, July 6, 1956, Div. 4. 
ae 28.2 Modification 
141° 28.24 Impose Restrictions 
741° 28.24 While it is the policy to avoid the creation of duplicate rights 


resulting from a sale of operating rights, the defendant’s certificate author- 
izing the service of points within 15 miles of Atlanta except Atlanta cannot 
now be modified to except the commercial zone of Atlanta, although the 
complainant’s purchased rights to serve Atlanta have now been defined in 
428 the Terminal Areas Case, 54 M. C. C. 21, to include the commercial zone of 
Atlanta. MC-C-1660, Johnson Motor Lines, Inc., et al. v. Southern Motor 


42° Express, Inc., .... M. C. C. ...., July 6, 1956, Div. 1. 

“ 28.3 Revocation 

<= 28.30 Generally 

42 28.30 The Commission’s power to revoke a certificate is circumscribed 


in section 212 (a) of the Act. Notice and hearing are prerequisites to revo- 

.42° cation and then only after wilfull failure to comply with an order issued 

after the hearing under section 204 (c), 52 M. C. C. 117. The statutory 

.42* requirements of notice and hearing are satisfied if the parties are given 

42° reasonable notice and afforded a reasonable opportunity to be heard. 281 

U. S. 362, 369 and Section 5 of the Administrative Procedure Act. MC-C- 

428 1487, Wagner eee Lines, Inc. v. Alfred C. + omg d/b/a Mound City 
’ Transfer, .... M. C. C. ...., June 21, 1956, Div. 1 

28.30 ene orteureh to institute reasonably continuous and ade- 

quate service, where the order approving the transaction pursuant to section 

212 (b) of the Act was void because more than 20 vehicles were operated 

by the parties. Therefore, approval under Section 5 of the Act was required. 

MC-C-1816, Grover C. Wellington d/b/a G. C. Wellington, —— and 

51° Revocation of Certificates, (Embraced in MC-F-5920), .... M. C. eeees 

js July 6, 1956, Div. 1. 

51 28.30 A certificate once issued remains in effect until extinguished in 

revocation proceedings under the Act. See 29 M. C. C. 11, 16. Kenmore 

Transportation Co.—Pur.—Grover C. Wellington, .... M. C. C. rae 

July 6, 1956, Div. 1. 
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28.31 Jurisdiction 


28.31 A certificate having been issued and there being no showing or 
even a claim of fraud, misrepresentation, or Commission inadvertence, the 
Commission is without power to revoke it in whole or in part without con- 
travening the provisions of section 212 (a) of the Act. MC-30138, A. C. BR, 
Transportation Co., Inc., Interpretation of Certificate, .... M. C. C. 

June 21, 1956, Div. 1. 


28.33 Continuous & Adequate Service 


28.33 During the period August 1 to October 25, 1955, the defendant 
issued a total of 182 freight bills covering transportation from St. Louis to 
Omaha. The gross revenue accruing on such shipments was $4,562. The 
remaining movements shown of record are 40 shipments transported under 
trip leases during a period of seven months in 1955. Considering the rela- 
tively broad territory which defendant is authorized to serve, these few 
shipments over an extended period are not indicative of a reasonably con- 
tinuous and adequate service to the public. MC-C-1487, Wagner Freight 
Lines, Inc. v. Alfred C. Schaar d/b/a Mound City Transfer, .... M. C. C. 
....-, June 21, 1956, Div. 1. 


28.36 Past Unauthorized Operations or Violation of Law 


28.36 Respondent found to have failed in the past to comply with 
sections 204 (a), 206 (a), and 222 (c) and (g) of the Act, but now to be 
in substantial compliance therewith. Investigation discontinued. MC-C- 
1695, McCullough Transfer Co., Revocation of Certificate, .... M.C.C....., 
May 11, 1956, Div. 4. 


eens 


29. Abandonment 


29.1 Jurisdiction 
29.13 Lines Included 


29.13 The construction or abandonment of interchange tracks which 
enable carriers to establish new through routes have been held subject to 
the Commission’s jurisdiction under section 1 (18). While section 1 (22) 
excludes from the Commission’s jurisdiction, “spur, industrial team, switch- 
ing or side tracks,” located wholly within one state, an interchange track is 
not a track of that character. See 224 I. C. C. 785 and also see 271 U.S. 244. 
F. D. 19808, C. B. & Q. R. Co., et al. Abandonment, June 7, 1956, Div. 4. 


29.2 When Granted 
29.20 Generally 


29.20 The interruption in service was caused by a washout not within 
applicant’s control, as contrasted to the voluntary abandonment considered 
in 162 I. C. C. 497, where the application was dismissed. If the line is no 
longer needed in the public interest it would serve no useful purpose to 
require its repair. See 290 I. C. C. 701 (713-714). F. D. 18804, C., St. P., 
M. & O. Ry. Co. Abandonment, July 16, 1956, Div. 4. 


29.23 System Earnings 


29.23 The continuance by a carrier of unprofitable branch-line opera- 
tions generally is not warranted, even though its overall operation is profit- 
able. See 254 1.C. C. 745; 257 1.C. C. 785 and 295 1.C.C. 31. F. D. 19015, 
D. & H. R. Corp. Abandonment, June 19, 1956, Div. 4. 


29.3 Determination of Earnings 


29.30 Generally 


29.30 Depreciation charges for roadway items and property-tax ac- 
cruals in Nebraska are not savable expenses for consideration in abandon- 
ment proceedings. See 275 I. C. C. 759. F. D. No. 18804, C., St. P., M. & 
O. Ry. Co. Abandonment, July 16, 1956, Div. 4. 
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29.4 Economic Effect 
29.40 Generally 


29.40 The potential traffic on the line is insufficient economically to 
justify its repair and operation. F. D. 18804, C., St. P., M. & O. Ry. Co. 
Abandonment, July 16, 1956, Div. 4. 


29.45 Employees 


29.45 257 I. C. C. 700 conditions imposed for the protection of em- 
ployees. F. D. 19124, Oakland Terminal Ry. et al. Abandonment, July 3, 
1956, Div. 4. 

To same effect: 

f D. 18804, C., St. P. M. & O. Ry. Co. Abandonment, July 16, 1956, 
Div. 4. 
F. D. 19075, C. & N. W. Ry. Co. Abandonment, July 19, 1956, Div. 4. 

F. D. 19015, D. & H. R. Corp. Abandonment, June 19, 1956, Div. 4. 

F. D. 19229, Erie R. Co. Abandonment, July 5, 1956, Div. 4. 

F. D. 18951, Illinois C. R. Co. Abandonment, June 8, 1956, Div. 4. 

> D. 19259, Dlinois Terminal R. Co. Abandonment, July 11, 1956, 
Div. 4. 
29.45 Inasmuch as the proposed abandonment contemplates the dis- 
continuance of all railroad operations by the applicant, no conditions for the 
protection of employees will be imposed. See 271 I. C. C. 391, 397. F. D. 
19312, Paris & Mt. Pleasant R. Co. Abandonment, June 18, 1956, Div. 4. 


29.5 Balance of Convenience 


29.50 Generally 


29.50 Some shippers may suffer damage and inconvenience if the rail 
service is discontinued, but the continued operation of the line would impose 
an undue and unnecessary burden upon the applicant and upon interstate 
commerce. Abandonment of the line is therefore warranted. F. D. 19126, 
C., M., St. P. & P. R. Co. Abandonment, July 2, 1956, Div. 4. 


29.9 Disposition of Abandonment Applications 


29.91 Granted 
Central Vermont R., Inc., F. D. 19302, Granted, June 20, 1956 29.91* 


C., B. & Q. R. Co., et al, F. D. 19303, Granted, June 7, 1956 29.91* 
C., M., St. P. & P. R. Co., F. D. 19126, Granted, July 2, 1956 29.91* 
C. & N. W. R. Co., F. D. 19075, Granted, July 19, 1956 29.91* 
C., St. P., M. & O. R. Co., F. D. 18804, Granted, July 16, 1956 
(embraces F. D. 18990) 29.91* 
D. & H. R. Corp., F. D. 19015, Granted, June 19, 1956 29.91* 
Erie R. Co., F. D. 19229, Granted, July 5, 1956 29.91* 
Illinois Central R. Co., F. D. 18951, Granted, June 8, 1956 29.91° 
Illinois Terminal R. Co., F. D. 19259, Granted, July 11, 1956 29.91% 
Oakland Terminal R., et al, F. D. 19124, Granted, July 3, 1956 29.91* 


Vvaris & Mt. Pleasant R. Co., F. D. 19312, Granted, June 18, 1956 29.91* 
Philadelphia, Baltimore and Washington R. Co., et al, F. D. 19305, 


Granted, July 5, 1956 29.91* 
Tampa Southern R. Co., et al, F. D. 19339, Granted, July 2, 1956 29.91* 
Warwick R. Co., F. D. 19311, Granted, May 29, 1956 29.91* 
Western Maryland R. Co., F. D. 19333, Granted, June 19, 1956 29.91* 
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3. FINANCE 
32. Security Issues 


32.1 Amount 

32.14 Capitalizable Assets 

32.14 To warrant approval of the increase in capitalization that will 
result from the issue in exchange, capitalizable assets not yet capitalized 
must be in an amount sufficient to support the increase and a substantial 
surplus should remain uncapitalized to support applicant’s credit and serve 
as a general financial balance wheel. See 254 I. C. C. 653. A carrier may 
also capitalize a reasonable amount for working capital, including a sum 
sufficient to carry an adequate stock of materials and supplies. 76 I. C. C. 
718 (724). F. D. 19297, Smith’s Transfer Corp. of Staunton, Va., Stock, 
June 22, 1956, Div. 4. 

32.2 Evidences of Debt 

32.24 Redemption 

32.24 Approval on the express condition that the debentures and the 
indenture under which they are issued shall be modified to provide that the 
debentures shall be redeemable through operation of the sinking fund at the 
principal amount thereof and accrued interest thereon to the date fixed for 
redemption. F. D. 19884, Norwalk Truck Lines, Inc. Securities, .... I. C.C 
...., July 6, 1956, Div. 4. 

32.6 Sale of Issues 

82.62 Competitive Bidding 


32.62 Exemption from competitive-bidding requirements of section 20a 
granted. F. D. 19858, Charleston & Western Carolina R. Co., Bonds, Etc., 
June 8, 1956, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
$3.01 Guaranty of Subsidiary’s Obligations 


33.01 Guaranty of Subsidiary’s Obligations Authorized in the Follow- 
ing Proceeding: 


Central Pacific R. Co., Bonds, F. D. 19150, May 24, 1956 33.01* 
$3.02 Collateral Pledge 

33.02 Pledge of Bonds as Collateral Authorized in: 
Chicago & Western Indiana R. Co., Bonds, F. D. 17744, June 4,1956 33.02* 


33.1 Acquisition of Equipment 
83.12 Equipment Trust Certificates 


33.12 Issues of Equipment Trust Certificates to Acquire Equipment 
Authorized in the Following Proceedings: 


B. & O. R. Co., F. D. 19139, June 18, 1956 33.12* 
Boston & Maine R., F. D. 19253, July 2, 1956 33.12* 
C. & N. W. R. Co., F. D. 19349, June 11, 1956 33.12* 
C. & O. R. Co., F. D. 19347, May 24, 1956 33.12* 
C. & O. R. Co., F. D. 19347, June 26, 1956 33.12* 
D., L. & W. R. Co., F. D. 19354, June 1, 1956 33.12* 
Denver & R. G. W. R. Co., F. D. 19364, June 18, 1956 33.12* 


Erie R. Co., F. D. 19327, June 7, 1956 33.12* 


Missouri Pac. R. Co., F. D. 19340, May 23, 1956 33.12° 
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N. Y., C. & St. L. R. Co., F. D. 19338, May 24, 1956 33.12* 
N. Y., C. & St. L. R. Co., F. D. 19406, July 20, 1956 $3.12* 
Northern Pacific R. Co., F. D. 19386, June 26, 1956 33.12* 
Reading Co., F. D. 19356, June 7, 1956 33.12* 
Southern Pac. Co., F. D. 19369, June 19, 1956 33.12* 
Western Maryland R. Co., F. D. 19345, May 24, 1956 33.12* 
83.13 Notes 

33.13 Note Issues to Finance Acquisition of Equipment Authorized: 
E.. Brooke Matlack, Inc., Notes, F. D. 19383, July 20, 1956 33.13* 


33.2 Additions & Betterments 


33.20 Generally 

33.20 Issue of Securities for Additions, Betterment or Rehabilitation 
Authorized: 
Central Pacific R. Co., Bonds, F. D. 19150, May 2, 1956 33.20* 
83.28 Motor Truck Terminals 


33.23 Issues of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized: 
Denver Chicago Trucking Company, Inc., Notes, F. D. 19335, May 


24, 1956 33.23* 
U. S. Truck Lines, Inc. of Delaware, Notes, F. D. 19350, June 4, 
1956 33.23* 


33.3 Working Capital 


83.81 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized: 


U. S. Truck Lines, Inc. of Delaware, Notes, F. D. 19350, June 4, 
1956 33.31* 


Norwalk Truck Lines, Inc., Securities, F. D. 19384, July 6, 1956 33.31* 
33.4 Refinancing 


33.41 Current Obligations 
Issues of Securities to Fund Current Obligations or Advances Authorized: 


Smith’s Transfer Corporation of Staunton, Va., Stock, F. D. 19297, 
June 22, 1956 33.41* 


33.5 Issues Incident to Unification 


33.51 Railroad 


33.51 Authority granted to issue securities to the Commonwealth of 
Pennsylvania, pursuant to final judgment against applicant entered March 1, 
i956, in the Court of Common Pleas, Dauphin County, Pa., Commonwealth 
Docket No. 1-1955. The Court declared that the securities had escheated 
to the State upon failure of the record owners of unexchanged shares of 
stock in carriers acquired in the past by applicant with Commission approval, 
to appear and claim ownership after due and proper notice. F. D. 19807, 
D., L. & W. R. Co. Securities, May 24, 1956, Div. 4. 


33.6 Recapitalization 
33.61 Railroad 
St. Louis-San Francisco R. Co. Securities, F. D. 19370, July 20,1956 33.61* 
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33.63 Motor Truck 


33.63 Authority granted to issue not exceeding 229,000 shares of com- 
mon stock of the par value of $5 each, consisting of (a) 102,000 shares of 
class B common stock to be issued in exchange, on a 17-for-1 basis, for 
6,000 shares of outstanding common stock without par value, under a plan 
of recapitalization, (b) 102,000 shares of class A common stock to be 
issued on or after July 1, 1959, in exchange, on a share-for-share basis, 
for the aforesaid 102,000 shares of class B common stock if and when 


presented for conversion. F. D. 19297, Smith’s Transfer Corporation of 
Staunton, Va., Stock, June 22, 1956, Div. 4. 
















33.63 Authority granted to issue, pursuant to a plan of recapitaliza- 
tion, 11,035 shares of preferred stock and 976 shares of common stock, 
each class having a par value of $100 a share. Condition prescribed which 
requires vesting in holders of preferred stock the voting rights to elect a 
majority of the board of directors if there is a default for two years in the 
payment of dividends on preferred stock. F. D. 19306, Akers Motor Lines, 
Inc., Stock, July 20, 1956, Div. 4. 


33.7 Employee Bonus Incentive Plans 
38.70 Stock Purchase Plans 


33.70 Incentive Stock Option Plan, not exceeding $10,000,000 of 
common stock consisting of 1,000,000 shares of the par value of $10 each, 
the proceeds to be used only for capital purposes. Issuance at a price not 
less than 95 percent of fair market value authorized. Ordered that pro- 
ceeds be used only for capital purposes. F. D. 19365, A., T. & S. F. R. Co. 
Stock, July 23, 1956, Div. 4. 


33.70 Authority granted to issue not exceeding 10,000 shares of com- 
mon stock of the par value of $10 a share, pursuant to a proposed Restricted 
Stock Option Plan, to be sold to certain officers and key employees of ap- 
plicant and its subsidiaries at a price equal to the fair market value of 
applicant’s common stock on the date of the granting of the options, but not 
less than par, the proceeds from the sale of the stock to be used only for 
capital purposes. Conditions prescribed. F. D. 19868, Refiners Transport & 


Terminal Corp. Stock, June 18, 1956, Div. 4. 


33.9 Stock Dividends or Splits 


















33.91 Railroad 


33.91 Issues of Capital Stock as Stock Dividends or Split Upon Rail- 
road Stock Authorized: 


Western Pac. R. Co., Stock, F. D. 19357, June 22, 1956 33.91* 


35. Corporate Reorganization 
35.3 Appointment of Trustee 
35.380 Generally 
35.30 Appointment of sole trustee of the debtors’ properties, ratified. 
1 Terminal 


F. D. 19852, Chicago Co. Reorganization, July 26, 1956, 
Div. 4. (Embraces F. D. 19353). 







35.9 Consummation 
35.99 Allowances 
35.99 Maximum limits of final allowances of compensation for services 


rendered by counsel to the trustees of the debtor fixed. F. D. 18348, 
mento Nor. R. Reorganization, June 19, 1956, Div. 4. 





a ee 
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4. SERVICE & OPERATIONS 
42. Terminal 
42.3 Loading & Unloading 


42.30 Generally 


42.30 Approval of the proposed rates conditioned on an amendment 
to the tariff to require that loading be performed by the consignor. 1&8 
M-7599, Catalogues and Paints—Between Chicago and Denver, .... M. C. C. 
, June 19, 1956, Div. 2. 


42.5 Switching 
42.51 Area or Limits 


42.51 It is incumbent upon carriers clearly to define in their tariffs 
their switching limits. Where tariffs, as here, do not define the switching 
limits of a point, such limits must be determined by the area within which 
the carriers render switching service. See 77 I. C. C. 197, 198. I & S 6475, 
Routing—Sou. Ry.—New York to Macon, Ga., .... I. C. C. , May 29, 
1956, Div. 2. 


42.51 Savannah is a point intermediate to Macon on the route to be 
cancelled from the Potomac Yard gateway to Macon because the interchange 
junction on this route outside of Savannah is within the respondent’s termi- 
nal switching limits of Savannah. I & S No. 6475, Routing—Sou. Ry.— 
New York to Macon, Ga., .... I. C. C. , May 29, 1956, Div. 2. 


45. Allowances 


45.1 Terminal 
45.12 Switching 


45.12 On reconsideration, respondent found to be obligated to perform 
certain switching services, within the plant of the Copperweld Steel Co., 
Warren, Ohio, at the line-haul rates, and the proposed allowance in lieu of 
such services found just and reasonable. I & S No. 5857, Terminal Allow- 
ance, Copperweld Steel Co., Warren, Ohio, .... I. C. C. , June 26, 1956, 
Div. 3. 


46. Safety 


46.3 Block Signals 
46.32 Automatic 


46.32 Upon application of The New York Central Railroad Company 
for discontinuance of automatic block signals which supplement manual 
block signal system in effect between Claybank and Corning, Ohio, granted. 
No. 28000, Sub 138, In the Matter of Application for Approval of Proposed 
Modifications of Systems or Devices Under ee Pathe Section 25 of the 
Act, as Amended, The N. Y. Central R. Co., , May 22, 1956, 
Div. 3. 


46.32 Application of the Pennsylvania-Reading Seashore Lines for 
approval of the installation of a manual block signal system on single track 
in lieu of an automatic block signal system on double track between Mile 
Post 27, Winslow Junction, N. J., and Mile Post 53, Tuckahoe, N. J., and 
modification of interlockings at Winslow Junction and Tuckahoe, granted 
conditionally. No. 28000, Sub 187, In the Matter of Application for Approval 
of Proposed modifications of Systems or Devices Under Paragraph (b), Sec- 
tion 25 of the Act, as Amended, Pennsylvania-Reading Seashore Lines, May 
22, 1956, Div. 3. 
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46.32 Upon further hearing, petition of the Richmond, Fredericks- 
burg, and Potomac Railroad Company for relief from the requirements of 
Section 136.25 of our order entered herein on June 29, 1956, denied. Prior 
report, 278 I. C. C. 267. Ex Parte 171, Rules, Standards and Instructions 
for Installation, Inspection, Maintenance and Repair of Automatic Block 
Signal Systems, Interlocking, Traffic Control Systems, Automatic Train Stop, 
Train Control, — Siibaenen, teamed and Other Similar Appliances, Meth- 


46.4 lnterlockers 


46.41 Manual 


46.41 Upon further hearing, application of the Cleveland, Cincinnati, 
Chicago and St. Louis Railway for relief from the requirements of Section 
136.410 of our order entered herein on June 29, 1950, conditionally granted. 
Prior report 278 I. C. C. 267. Section 136.410 provides that each hand- 
operated switch hereafter installed in main track where train movements 
are made at speeds exceeding 20 miles per hour shall be electrically locked 
in normal position. Ex Parte 171, Rules, Standards and Instructions for 

on, Inspection, Maintenance and Repair of Automatic Clock Signal 

Systems, Interlocking, Traffic Control Systems, Automatic Train Stop, Train 

Control, and Cab Signal Systems, and Other er Similar Appliances, Methods and 

gaze Cleveland, C., C. & St. L. Ry. Co., ....1.C.C. ...., May 26, 1956, 
\v. 3. 


46. Safety 
46.7 Motor Carrier Regulations 
46.70 Generally 


46.70 Motor Carrier Brake Regulations, sections 193.48, 193.50, and 
193.51, modified so as to make provision for added safeguards against the 
failure of parts of the brake system. Prior report 54 M. C. C. 337. <A copy 
of the order will be filed with the Director, Division of the Federal Register. 
Ex Parte—No. MC-40, Motor Carrier Safety Regulations (Part 198), .... 
M. C. C. ...., May 21, 1956, Commission. 


49. Discrimination 


49.0 Generally 
49.01 Unjust 


49.01 A disclosure of one shipper’s business to another would not only 
be a violation of the duty of a common carrier of indiscriminate service but 
a violation of the specific provisions of section 222 (e) of the Act. MC-88161, 


Sub 46, Inland Petroleum Transportation Co., Inc., Ext.—Sulphuric Acid, 
June 12, 1956, Div. 1. 


5. RATE STRUCTURE 
51. Rate Making 


51.1 Bureaus 
51.18 Dues 


51.13 The applicants state that the bureau has no authority by which 
they could compel the submission by member carriers of separate financial 
reports showing interchange operations so as to permit a determination of 
the dues payable by each member on a revenue basis. It thus appears im- 
practicable to base the financial obligations to the bureau on standards 
prescribed in prior proceedings. A change is proposed in the by-laws so as 
to vest in the membership, instead of the board of directors, the duty of 
fixing the dues, which will protect the rights of the membership as a whole. 
Sec. 5a, App. No. 54, Heavy and Specialized Carriers Tariff Bureau—. 
ment, .... I. C. C. ...., June 27, 1956, Div. 2. 
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51.15 Management 

51.15 While the by-laws provide that the members of the board of 
directors “shall be representative of the various sections and regions,’ noth- 
ing in the by-laws defines sections or regional operations of the bureau 
members. The term “sections and regions’’ should be appropriately defined. 
See 277 I. C. C. 229. Sec. 5a, App. No. 54, Heavy and Specialized Carriers 
Tariff Bureau—Agreement, .... I. C. C. , June 27, 1956, Div. 2. 


51.15 While the exercise of certain some rests in the elected board, 
the ultimate control is in the members. They may either accept or reject 
the recommendations of the board. See 289 I. C. C. 517, 526, and 297 
I. C. C. 593. Sec. 5a, APP. No. 54, Heavy and Specialized Carriers Tariff 
Bureau—Agreement, .... I. C. C. , June 27, 1956, Div. 2. 


51.19 Expulsion of eases 


51.19 All provisions setting forth causes for termination of a carrier’s 
membership in the bureau except the failure to pay dues, fees, or charges 
owed the bureau, should be stricken. 293 I. C. C. 521, 527 and 296 1. C. C. 
141. Sec. a App. No. 54, Heavy and Specialized Carriers Tariff Bureau— 
Agreement, . I. C. C. , June 27, 1956, Div. 2. 


51.2 Agreements 
51.22 Independent Action 


51.22 The by-laws and rules of procedure should be amended so as to 
provide specifically that under this agreement there is accorded to each 
party the free and unrestrained right to take independent action in the 
publication of rates or charges either before or after any determination 
arrived at through bureau procedure. Sec. ™ App. No. 54, Heavy and 
Specialized Carriers Tariff Bureau—Agreement, .... I. C. C. , June 27, 
1956, Div. 2. 


51.3 Procedures 
51.80 Generally 


51.30 To the extent that any proposed change in the by-laws may 
result in a revision of the rate procedures of the bureau, it should be under- 
stood that the relief provided in paragraph (9) of section 5a of the Act 
will not apply ‘unless and until an amended agreement establishing such 
changes is submitted to and approved by the Commission. 276 I. C. C. 183, 
217 and 278 I. C. C. 147. Sec. 5a, App. No. 54, Heavy and Specialized Car- 
riers Tariff Bureau—Agreement, .... I. C. C. , June 27, 1956, Div. 2. 


51.82 Notice & Hearing 


51.32 Agreement approved subject to the specific conditions that 
amendment be made to provide: (1) that analyses of pending proposals be 
prepared and circulated to all conference members and other known inter- 
ested parties, (2) that interested parties desiring the right to appear before 
the conference governors for the purpose of expressing their views for or 
against a pending proposal be accorded the opportunity so to do upon 
request and (3) that notice of the final collective action taken by the con- 
ference governors on a subject be given to conference members and to other 
known interested parties. Sec. 5a, App. No. 56, Gulf Intercoastal Conference 
—Agreement, .... I. C. C. , June 19, 1966, Div. 2. 

51.32 The rules require the mailing of concise statements of the 
actions taken to all member-carriers, and to parties known by the bureau 
to be interested in the matters considered. Due to the operational charac- 
teristics of these specialized operators as well as the limited field of shipper 
and receiver clientele of this type of freight, as compared with general com- 
modity haulers members of large associations, bureaus or conferences, it 
appears that the bureau’s present system of notifying interested parties is 
adequate. Sec. 5a, App. No. 54, Heavy and Specialized Carriers Tariff 
Bureau—Agreement, . 2. "SC; S. , June 27, P98, Div. 2. 
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51.88 Initial Recommendations 


51.33 The by-laws should be amended to include a provision for the 
handling of amended proposals. Sec. 5a, App. No. 54, Heavy and Specialized 
Carriers Tariff Bureau—Agreement, .... I. C. C June 27, 1956, Div. 2. 


51.7 Final Dispositions of Applications 
51.71 Approved 


51.71 Agreement approved subject to terms and conditions. 
of approval order withheld. Sec. 5a, App. No. 56, Gulf Intercoastal 
ference—Agreement, .... I. C. C June 19, 1956, Div. 2. 


53. Rate Adjustments 
53.0 Generally 





Entry 
Con- 





eo eee ey 








58.00 Basic Policy 


53.00 Freight rates in this country are not, never have been, and 
should not be, constructed solely with regard to the cost of specific operations 
which form but a part of the services rendered under the rates. 203 I. C. C. 
481. I & S No. 5500, Unloading Charges on Fruits and Vegetables at New 
York and Philadelphia, .... I. C. C. June 28, 1956, Commission. 


53.2 Rate Groups 












58.20 Generally 


53.20 To reflect in individual rates the substantial variations in termi- 
nal costs within all groups and between different communities would destroy 
the integrity of group-rate structures. This would be wholly impracticable 
and contrary to the public interest. Compare 203 I. C. C. 481. I & 8 5500, 
ear my _— on Fruits and Vegetables at New York and Philadelphia, 
e806 , June 28, 1956, Commission. 


53.3 Class Rates 








53.30 The effect of the proposal would be to establish commodity rates 
in excess of class rates to numerous points, contrary to the elementary rule 
of rate-making that a class rate based on the rating of a commodity in the 
governing classification is ordinarily the highest rate that may be deemed 
reasonable for that commodity. 258 I. C. C. 789. No special justification 
has been shown for a departure from that rule. I & S No. 6469, Freight 
Forwarder Rates Within Official Territory, .... I. C. C. ,» May 21, 1956, 
Div. 3. 










eee 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 
54.12 Rail & Motor Carrier 
54.12 Rail carriers may legally publish joint motor-rail rates and 
motor carriers, by participating therein under properly-executed concur- 
rences, did not invalidate the tariff but effectively established joint rates 
under section 217(a) of the Act. No. 31586, Truck Trailers on Flat Cars— 
Utah, Idah -, May 21, 1956, Commission 












0, Oreg., and Wash., ....1.C.C.. 
on reconsideration. 


54.12 Section 216(c) of the Act provides that common carriers of 
property by motor vehicle may establish joint rates with common carriers 
by railroad. When substituted motor service is employed, as provided in 
the tariff, such service may be performed only in connection with line-haul 
rail transportation, thus together with the component rail service constitut- 
ing joint rail-motor operation. See 232 I. C. C. 683, 689. No. 31586, 
Truck Trailers on Flat Cars—Utah, Idaho, Oreg., and Wash., .... I. C. C. 
..++, May 21, 1956, Commission on reconsideration. 
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54.2 Establishment 
54.21 Voluntary 


54.21 Publication of the rate over such route constituted a holding 
out to perform through transportation and established a through route 
within a condition prescribed in a control proceeding requiring that lines in 
effect be kept open. I & S 6892, Salt Cake—Bessemer City, N. C., to Foley, 
Fla., ....1.C. C. ...., Jume 4, 1956, Commission on reconsideration. 


54.4 Routes 
54.42 Non-Restricted 


54.42 The burden was and is on the defendant railroads to publish 
definite routing instructions if they deem routing instructions such as those 
here considered to be in any respect unreasonable. No. 30894, Samuel P. 
Mandell Co. v. Pennsylvania R. Co., .... I. C. C. ...., Jume 18, 1956, 
Commission. 


54.48 Circuitous 


54.43 Since the routes sought were not directionally out of line nor 
unreasonably circuitous as measured by (1) transcontinental routings 
generally, (2) the flow of traffic under transcontinental rates, and (3) the 
defendants’ published routings in the governing tariff, the decision in 212 
F. 2d 812 (West case) is not controlling. There is no directional back haul 
here as distinguished from the sought route in the cited case. No. 30894, 


Samuel P. Mandell Co. v. Pennsylvania R. Co., .... 1. C. C. ...., June 18, 
1956, Commission. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Cancellation of a route and substitution of a new route found 
lawful because no evidence indicated that the privilege of stopping in transit 
along the routé to be cancelled had been used nor that there is any public 
need for its continuation. I & S 6475, Routing—Southern Ry.—New York 
to Macon, Ga., .... I. C. C. ...., May 29, 1956, Div. 2. 


54.84 Circumvention of Order Requiring Maintenance of 

54.84 The proposed reduced rate, restricted to apply over the lines of 
respondent system, would circumvent an expressed condition attached to the 
approval of an application to control lines of that system connecting with 
the protestant in this proceeding and other carriers. That condition was 
designed to protect the interest of the intermediate carriers, as well as the 
public interest in the continued operation of the latter lines. Schedules 
ordered cancelled. I & S No. 6892, Salt Cake—Bessemer City, N. C., to 
Foley, Fla., ....1.C. C. ...., June 4, 1956, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 The Commission does not approve the filing of schedules, with 
a view to suspension thereof, primarily for the purpose of attacking colla- 
terally the lawfulness of the rates of a competitor. I & S No. 6471, Clipper 
ee Rates to the Pacific Coast, .... I. C. C. ...., Jume 18, 1956, 

iv. 3. 

55.01 Carriers are within their rights in initiating rates to meet com- 
petition by the other forms of transportation, provided the rates are compen- 
satory and necessary to meet the competition. I & S No. 6500, Vegetable 
Fi Shortening—Columbus to Eastern Points, .... I. C. C. ...., June 21, 

56, Div. 2. 
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55.01 The respondent is entitled to meet competition if it can do so at 
lawful rates, and it has shown that traffic which it once moved is now being 
transported by a competitor at generally lower minimum rates. I & § 
No. M-7228, Chemicals—Linden, N. J., to Trunk-Line Points, .... M. C. C. 

, May 29, 1956, Div. 2. 


55.01 Carriers are at liberty to initiate such rates as they deem wise, 
and the Commission is without power to interfere unless it appears that such 
rates violate some provision of the Act. I & S No. 6476, Carbon Black— 
Southwest to U. S. A. and Canada, .... I. C. C. , June 25, 1956, Div. 2. 


55.02 Umbrella Rates 


55.02 It is not the duty of any mode of transportation to maintain 
high rates for the sole benefit of another mode of transportation. I &8 
No. 6476, Carbon Black—Southwest to U. 8S. A. and Canada, .... I. C. C. 

, June 25, 1956, Div. 2. 


55.04 Market Equalization 


55.04 Although respondent states that the shipper at Joliet and another 
at Chicago Heights have requested establishment of the same basis of rates 
from the two origin points, no shipper offered evidence in support of the 
proposal. The evidence is not persuasive that the proposals are necessary 
to meet 7 my competition. I & S M-7688, Chemicals—lIllinois to 
Wisconsin, - M. C. C. , June 22, 1956, Div. 2. 


55.1 Reduced Rates to Meet Competitive Rates 


55.14 Motor Carriers v. Rail or Forwarder 


55.14 If loading and unloading were eliminated the proposed rate 
would be no lower than necessary to meet existing competition and would be 
in accord with the National Transportation Policy. I & S M-7598, Electric 
Iusulators—Baltimore to Kaasas City, .... M. C. C. , June 12, 1956, 
Div. 2. 


55.14 The comparability of the respective motor and rail services is 
not shown. Under the circumstances, including the failure to show the 
proposals compensatory, and in view of the 30,000 pound difference in the 
rail and motor minimum weights, the record does not support a finding that 
the proposed rates are compelled by competition. I & S M-6871, Fertilizer— 
Etler, Texas, to Colo., Kans., and Mo., .... M. C. C. , May 22, 1956, 
Div. 2. 


55.14 The evidence indicates that most of this traffic is now moving 
by motor common carrier, and the evidence of potential exempt and private 
carrier competition is not persuasive. Rail carriers protested the proposals. 
I & S M-7340, Wool—Philadelphia, Pa., to Firthcliffe and Newburgh, N. Y., 

. M. C. C. , May 22, 1956, Div. 2. 

55.14 The respondents are presently moving a large part of the traffic, 
and no competitive need is shown for the proposed reduction. The rail rate 
of 58.7 cents is 2.7 cents higher than that proposed and applies on a minimum 
weight twice that to which the proposed rate is subject. The proposed rate 
is not necessary for the respondents to compete fairly for the traffic. I &S8 
M-4804, Auto Parts, Candy in Central States Territory, M. C. C. 

May 14, 1956, Div. 2. 


55.2 Destructive Competition 
55.21. Rail v. Water 


55.21 There is no evidence of a competitive necessity for the proposed 
rate reduction. The present rate is already adequately meeting existing 
competition. The reduction proposed is more than necessary, and would 
surely threaten the extinction of the legitimate competition by water, and 
probably accomplish it. Relief denied. F. 8S. A. No. 30798, Aluminum 
Billets—Gregory and Point Comfort, Tex., to Listerhill, Ala., .... I. C. C. 

., June 1, 1956, Div. 2. 
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55.24 Motor Carrier 


55.24 Upon investigation, a motor-carrier rate on a parity with the 
rail rate for the same minimum of 100,000 pounds found to be below a 
compensatory level, based upon average costs of its proponent, and to con- 
stitute unfair and destructive competition. MC-C-1764, Aluminum—Gum 
eg and Jones Mills, Ark., to Chicago, .... M. C. C. ...., June 5, 1956, 
Div. 3. 


55.24 This traffic is presently moving by rail. The rail carriers are 
not protesting the proposed rate, and there is no indication that the rate 
would constitute an unfair or destructive competitive practice. I & S M-7376, 
Fluorescent Lamps——Danvers, Mass., to Philadelphia, Pa., .... M.C.C....., 
May 22, 1956, Div. 2. 


55.24 Present rates would be reduced, not because standing alone they 
are considered excessive, but in order to meet rail competition. Under such 
circumstances the proposals must not only be shown to be compensatory but 
also be no lower than necessary to meet competition. This is in conformance 
with the duty of the Commission to fix minimum rates for the purpose of 
preventing destructive competitive practices in contravention of the National 
Transportation Policy. I & S M-7476, Liquors, Alcoholic—Louisville, Ky., 
to Wisconsin, .... M. C. C. , June 26, 1956, Div. 2. 


55.4 Inherent Advantage 
55.48 Rail 


55.43 The ability of consignees located on rail sidings to unload rail 
cars at their convenience offsets the motor service in tailgate deliveries, since 
the consignee must remove the freight from the platform upon arrival of 
the motor vehicle. I & S M-6795, Sugar—Louisiana to Illinois, Iowa, Kansas, 
and Missouri, .... M. 


C. C. ...., Jume 14, 1956, Div. 3. 


55.6 Rate Differentials 
55.61 Motor Carrier Over Rail 


55.61 A 16-cent differential under the competitive motor carrier rates 
approved for the respondent rail carriers because it costs the shipper at 
least 15 cents more to ship by rail, including loading, stowing, blocking, 
bracing, paper protection and refrigeration or heating expenses. I & S No. 
6500, Vegetable Oil Shortening—Columbus to Eastern Points, .... I. C. C. 

, June 21, 1956, Div. 2. 


55.61 The expense for required drayage should be accorded weight in 
determining the lawfulness of the rates proposed. I & S No. 6860, Alcohol— 
Weston, Mo., to Ind., Ky., and Md., .... I. C. C. , June 11, 1956, Div. 2. 


55.62 Rail Over Water 


55.62 The inferior barge-rail service and much higher minimum which 
exist here necessitate a rate materially lower than that over competing all- 
rail routes if any substantial portion of this traffic is to move over the water 
route. It follows that the proposed rate is lower than necessary to meet the 
competition and constitutes an unfair and destructive practice, in contra- 
vention of the National Transportation Policy. On reconsideration, findings 
in 297 I. C. C. 260 reversed. I & S 6388, Pig Iron—Rockwood, Tenn., to 
Chicago and Joliet, .... I. C. C. » May 23, 1956, Div. 2. 


55.62 Substantially the same water-carrier disabilities which warrant 
barge-rail rates lower than all-rail rates exist with respect to the proposed 
barge-motor routes. Barge-motor rates, minima 32,000 pounds, subject to 
tender of 500 tons on one day, 3.5 cents lower than all-rail rates, minima 
60,000 and 80,000 pounds, approved. I & S M-6795, Sugar—Louisiana to 


ean rele seater tcc . © C. , June 14, 1956, 
iv. 3. 
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55.7 Private Carrier Competition 


55.70 Generally 


55.70 The only evidence of need for the proposed rates is a statement 
that there is private carrier competition. A mere statement to that effect 
is not sufficient to establish the fact. Shipper evidence or some other indi- 
cation of actual or threatened proprietary movement is required. The record 
is not convincing that the proposed rates are competitively necessary. 1&8 
M-7328, Acid and Buffing Compounds—Between N. J. and Pa., .... M. C.C. 

» May 14, 1956, Div. 2. 


55.8 Compensativeness 
55.82 Rail Rates 


55.82 The rates are on a level that is reasonably related to the level 
of the rates applicable on other commodities with similar transportation 
characteristics, and the earnings produced thereby leave no doubt of their 
compensatory nature. I & S No. 6476, Carbon Black—Southwest to U. S. A. 
and Canada, .... I. C. C. , June 25, 1956, Div. 2. 

55.82 Distances considered, averaging 685 short-line miles, and based 
en the minimum load of 30,000 pounds, the average car-mile yield of 35.8 
cents that would result under rates here proposed compares favorably with 
earnings on rates found just and reasonable in 294 I, C. C. 347, including 
the 1952 average cost per loaded car-mile of all eastern district carriers of 
36.9 cents based on an average haul of 189.7 miles. I & S No. 6500, Vege- 
table Oil Shortening—Columbus to Eastern Points, .... 

21, 1956, Div. 2. 


55.82 The only evidence submitted by the respondents bearing on the 
compensatory nature of the proposed rate is a comparison with rates on 
ethylene glycol and fuel oil distillate. However, there is a marked difference 
in the distances, and the value of the compared commodities is not below 
that of methanol. Proposals found not shown to be just and reasonable. 
I & S No. 6501, Methanol—Sterlington, La., to Chicago, IIL, .... I. C. C. 

, June 12, 1956, Div. 2. 


55.82 The circuity over the indirect routes, 711 to 1201 miles, ranges 
from 1 to 34 percent, and over these routes the proposed rates would yield 
from 8.7 to 14.7 mills a ton mile, and from 30.7 to 51.6 cents a car mile. 
The revenue accruing to Class I railroads in the western district in 1953 
averaged 41.75 cents a car mile and 14.3 mills a ton mile, as compared with 
respective operating expenses of 27.84 cents a car mile and 9.53 mills a 
ton mile for an average haul of 311.74 miles. Relief granted. F. S. A. 
No. er «ek a Beans, Peas and Lentils to W. T. L. and Illinois Territories, 

b Bi , May 22, 1956, Div. 2. 


55.83 Motor Carrier Rates 


55.83 The proposed rate from Baltimore to Kansas City would yield 
45.8 cents a truck-mile at the 30,000-pound minimum and displace a present 
rate, minimum 23,000 pounds, that yields 43.5 cents a truck-mile. Com- 
parison is made with 53 rates on various commodities between Eastern 
origins and Kansas City with yields ranging from 29.4 to 48.9 cents a 
truck-mile. Yields of the compared rates are higher than the yield of the 
proposed rate in two instances only. The contention that the compared 
rates are moving traffic is uncontradicted. Concluded that the proposed rate 
is compensatory. I & S M-7598, Electric Insulators—Baltimore to Kansas 
CHER s...4:000 Motes C. , June 12, 1956, Div. 2. 


55.83 The proposed rate would yield 46.4 cents per vehicle-mile based 
on the 28,000-pound minimum and the distance of 603 miles as compared 
with 39.4 cents produced by the present rate, minimum 22,000 pounds. 
Found reasonably compensatory. 

Nashville and Baton Rouge, . 
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55.83 The only cost evidence of record deals with system average 
costs. In the one year for which the information is shown less than 6 percent 
of respondent’s traffic consisted of fertilizer. How the costs and other trans- 
portation conditions on this particular traffic compare with those on all of 
respondent’s traffic is not shown. Thus there is no fair measure for deter- 
mining the compensatory nature of rates on fertilizer. In the absence of a 
more definite showing in this regard, the proposed rates cannot be said to be 
compensatory. I an S M-6871, Fertilizer—Etler, Tex., to Colo., Kans., and 
cS ass Me We. We , May 22, 1956, Div. 2. 

55.83 An ecsential element to be considered in a proceeding such as 
this is whether the proposed rate would be reasonably compensatory. No 
specific cost data are of record and the limited rate comparisons before us 
do not furnish an adequate basis upon which to determine the compensatory 
character of the proposed rate. I & S M-7340, Wool—Philadelphia, Pa., to 
Firthcliffe and Newburgh, N. Y., .... M. C. C. ,» May 22, 1956, Div. 2. 


55.83 The proposed rate, minimum 22,000 pounds, would yield 50.73 
cents a truck-mile, at a cost of 35.06 cents a truck-mile, and appears to be 
compensatory. I & S M-7376, Fluorescent Lamps—Danvers, Mass., to Phila- 
delphia, Pa., .... M. C. C. ,» May 22, 1956, Div. 2. 

55.83 Section 218 (a) of the Act makes it the duty of contract carriers 
to establish and observe reasonable minimum rates and charges. Such rates 
must not be below a reasonably compensatory level. The rates of contract 
carriers are not necessarily unlawful because they are lower than those of 
common carriers for similar transportation. In considering whether re- 
spondent’s rates are unduly low, controlling weight should be given to its 
operating expense and not to the rates of competing common carriers. See 
32 M. C. C. 273, 282 and 30 M. C. C. 651, 664. I & S M-7599, Catalogues 
and Paints—Eetween Chicago and Denver, .... M. C. C. , June 19, 
1956, Div. 2. 


55.83 Considering the potential volume, the lengths of the hauls, the 
margin of profit above average costs of the principal proponent, and the 
rate comparisons, the proposed rates appear to be compensatory. 
M-7596, Boilers, Furnaces—Utica to Central Territory, 

June 19, 1956, Div. 2. 


55.83 The proposed rates would yield minimum truck-mile revenues 
of 86.55, 57.27, 44.73 and 45.04 cents which are compared with the re- 
spondent’s average cost per truck-mile of 35.7 cents in 1954, which includes 
the handling of less-than-truckload as well as truckload traffic, and is based 
on all miles operated, including empty and loaded mileage. Proposals found 
just and reasonable. I & S M-7218, Flooring—Lancaster, Pa., to Virginia, 
ws «ae G0. , June 21, 1956, Div. 2. 

55.83 Before proposed reduced rates may be approved, they must be 
shown to be compensatory. The respondent’s 1954 costs, the latest of record, 
exceeded its revenues. The evidence is not persuasive that the proposed 
rates would be compensatory. I & S M-7489, Class Rates—Between Chicago 
and Central Territory, .... M.C.C....., June 19, 1956, Div. 2. 

55.83 A weighted-cost average of below 50 cents per vehicle-mile is 
derived by the respondent, but the data upon which this calculation is based 
are not of record. The respondent failed to show that the proposed rates 
are reasonably compensatory. I & S M-7688, Chemicals—Illinois to Wis- 
consin, .... M. C. C. , June 22, 1956, Div. 3. 


56. Demurrage & Storage 


56.2 Detention of Equipment 
56.21 Notice of Arrival 


56.21 The mailing of the notice of arrival to the consignee at the 
billed destination was in compliance with the tariff requirement and in the 
absence of other prior instructions the carrier fulfilled its obligation. See 
139 I. C. C. 489 and 190 I. C. C. 52. No. 81852, J. R. Thames, Sr. v. C. & O. 
my. Co., .... 1. GC. , June 21, 1956, Div. 2. 
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57. Tariffs 


57.2 Form, Contents & Style 
57.22 Clear & Unambiguous Statement 


57.22 While the total charge would be determined upon the number 
of days the barge is in use, and could not be determined until the completion 
of each trip, the tariff basis employed meets the degree of definiteness re- 
quired by the provisions of the Act and our tariff rules. The barge allow- 
ances at issue were compared to demurrage and er ones —a for rail 
cars. I & 8S No. 6423, Allowances—Federal Barge Lin ig Fm 8 iy. - 

, May 17, 1956, Div. 2. 


57.3 Interpretation 


57.31 Definitions 


57.31 A grinding operation, necessary in order to effect an airtight 
weld in uniting two stampings, is work incident to the assembly or manu- 
facture of housings for compressor units installed in refrigerators and does 
not constitute ‘‘further work” within the commodity rate description of 
stampings ‘‘which require further work before becoming finished articles.” 
MC-C-1778, Gibson Refrigerator Co. v. Interstate Motor Freight System, 

. M. C. C, , June 6, 1956, Div. 2. 


57.382 Considered in Its Entirety 


57.32 All pertinent provisions of a tariff must be read together and all 
portions of the tariff aigh effect if there is no conflict. No. 81718, Stokely- 
bag Camp, Inc. v. Alton & Southern R., .... I. C. C. ...., May 8, 1956, 


57.84 Resolution of Ambiguities 


57.34 When a reasonable doubt exists as to the meaning of a tariff 
that doubt must be resolved against the framers and in favor of the shipper. 
The terms of tariffs should be so clearly stated that doubt and misunder- 
standing are avoided. No. 31718, Stokely-Van Camp, Inc. v. Alton & South- 
ern R., .... 1. C. C. , May 8, 1956, Div. 2. 


57.88 Resolution of Conflicting Provisions 


57.38 Where there is a reasonable doubt as to the meaning of a tariff, 
it must be construed against the maker and in favor of the shipper. That 
doubt, however, must be a reasonable one. The terms of a tariff must be 
fairly and reasonably construed to the end that the specific provisions, if any 
there be, may subsist together. See: 284 1.C. C. 143. MOC-O-1812, Jno. H. 
Swisher & Son, Inc. v. R. C. Motor Lines, Inc., .... M. C. C. » May 29, 
1956, Div. 2. 


57.38 Minimum-charge provision found applicable to complainant’s 
mixed shipments. That provision not subordinate to the provision governing 
the application of rates on mixtures. No. 31597, Endicott Johnson Corp. v. 
Erie R. Co., .... I. C. C. , June 27, 1956, Div. 2. 


57.39 Particular Provisions 


57.39 The Class Rate tariff provided that the rates therein would not 
apply on any article when there is ‘‘in effect on a given shipment” a com- 
modity rate, classification exception, or column rating between the same 
points over any route. The additional words ‘‘on a given shipment” adds 
nothing to the tariff provision considered in 289 I. C. C. 541 and 294 I. C. C. 
675 wherein it was found that a rate on a given commodity does not have 
to be applicable in order to be “in effect’? thereon. On reconsideration. 
No. 31568, Cudahy eh SS OS R. Co., ...; 10. C....-, 
June 28, 1956, Commission. 
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58. Charges 


58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Carload shipment of dressed lumber from Unadilla, Ga., to 
Prestonsburg, Ky., found overcharged because of failure to make allowance 
for dunnage. Reparation awarded. Demurrage and re charges 
collected on the shipment found applicable. No. 31852, J. R. Thames, Sr. 
v. C. & O. Ry. Co., .... 1. C. C. , June 21, 1956, Div. 2. 


58.01 Minimum Charge 


58.01 As provided in the governing classification, less-than-truckload 
ratings ordinarily apply on shipments in quantities less than the minimum 
weight specified for volume shipments. The weights of the instant shipments 
were well below the minimum applicable in connection with the assailed 
truckload rate. In order to apply the minimum charge, it is incumbent upon 
the defendant to prove that the shipments comprised capacity truckloads. 
MC-C-1702, Continental Motors Corp. v. Wenham Transportation, Inc., .... 

} » May 23, 1956, Div. 3. 


58.3 Intermediate Rule 
58.82 Applicable Rates 


58.32 Rate charged on all commodities, in mixed carloads, from New 
York, N. Y. to Savannah, found inapplicable. Applicable rate determined 
to be the rate to a more distant point by operation of an intermediate rule. 


No. 31785, Chatham Shippers Cooperative v. A. C. L. R. Oo., .... I. C. C. 
» May 29, 1956, Div. 2. 


58.32 An intermediate rule establishes specific rates just as definitely 
and legally from or to unnamed intermediate origins or destinations as if 
such rates were specifically named from or to the intermediate points. 
229 I. C. C. 684, 685. No. 30894, Samuel P. Mandell Co. v. Pennsylvania 
mom, «sss 8G 6. , June 18, 1956, Commission. 


58.34 Specific Restricted Routes 


58.34 While a determination of routing which is reasonable and not 
excessively circuitous is in issue in the case of so-called open-route tariffs, 
the question of circuity and other considerations extraneous to the tariffs 
have no place where the carriers parties to the tariff take affirmative steps 
so as to provide specifically for routing through intermediate origins by a 
provision absolute in its terms. 278 I. C. C. 171; 289 I. C. C. 42, and 284 
I.C. C. 461. No. 30804, Samuel P. Mandell Co. v. Pennsylvania R. Co., ... 

E , June 18, 1956, Commission. 


58.8 Switching 


58.80 Generally 


58.80 No cost data bearing upon the particular service to be performed 
under the charge proposed were submitted, and the record fails to show that 
the services comprehended in this short haul of less than a mile are com- 
parable to those covered by the switching charges with which comparison 
is made = the respondent. I & S No. 6540, Switching at Barnwell, 8. C.— 
A. ©. L., - iC. C. ,» May 22, 1956, Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.02 Entire Charges 


60.02 Even if the method of applying the general increases were found 
unreasonable as alleged, it would be necessary to find that the total charges 
collected were unjust and unreasonable before payment of damage could be 
required. See 291 I. C. C. 659 and 293 I. C. C. 510. No. 30987, Allenberg 
Cotton Co. v. Alabama G. S. R. Co., .... I. C. C. , June 4, 1956, Div. 2. 
60.07 Past or Future Reas bl 


60.07 Where the rates assailed have been in conformity with classi- 
fication ratings in effect for a substantial period, and no important change 
in the transportation conditions of the commodity occurred during that 
time, the applicable rates should not be found unjust or unreasonable in 
the past. No. 31464, Hill & Griffith Co. v. B. & O. R. Co., .... 
May 25, 1956, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 The subsequent establishment of a reduced rate does not estab- 
lish that the prior rates were unjust or unreasonable. The rates assailed 
have been in effect for a long period of time. While changed conditions 
apparently warranted the voluntary establishment of the flat rate sought 
as a basis for reparation, there is no point of time which can be designated 
as pivotal. Consequently, there is no satisfactory date subsequent to which 
reparation should be awarded. No. 31697, Shattuck Denn Mining Corp. v 
A., T. & 8. F. Ry. Co., .... 1. C. C. , May 9, 1956, Div. 2. 


60.3 Conformity With Fourth Section Principles 
60.31 Terminal v. Intermediate Rate-Rail 


60.31 The proposed rates violate section 4 of the Act in that the rates 
from Seattle to Shelton are higher than the proposed rates to Bremerton, 
a point more distant than Shelton. They cannot, therefore, be approved. 
I & S No. 64638, Iron or Steel Articles—Seattle and Bremerton, Wash., .... 

, June 18, 1956, Div. 3. 


, The exaction of the unloading charge, in addition to the line- 
haul rate, produces total charges for line-haul transportation to pier stations, 
which as now published, are technically in violation of the long-and-short 
haul clause of section 4 of the Act. I & S No. 5500, Unl 

Fruits and Vegetables at New York and Philadelphia, .... 

June 28, 1956, Commission. 


60.32 Terminal v. Intermediate Rate—Motor 


60.32 Proof of carrier competition at the more distant point and not 
at the intermediate point, in the circumstances here presented, rebuts the 
presumption that a higher rate to an intermediate point on the route of 
movement is unjust or unreasonable. MC-OC-1726, Clyde Porcelain Division, 
Whirlpool Corp. v. Wenham Transportation, Inc., ... . 

1956, Div. 2. 
60.38 Through v. Aggregate of Intermediate Rates—Rail 

60.33 While the law required the original lower aggregates to be 
applied on through shipments in the absence of fourth-section relief, the 
carriers should now be relieved from the necessity of continuing these lower 
aggregates subject to a single increase, at a time when the present combina- 
tions of local rates to and from the same points are substantially in excess 
of the joint single-factor rates. (Each factor was published with authorized 
increases). I & S No. 6408, Expiration Date—Fruits & Vegetables—Trans- 
continental, .... I. C. C. , July 3, 1956, Div. 2. 
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60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 A through rate which exceeds the aggregate of intermediate 
rates between the same points and over the same route is prima facie unjust 
and unreasonable. This presumption can be overcome only by a clear show- 
ing that lower aggregate of intermediate rates is less than the maximum 
reasonable aggregate for some reason, such as competitive necessity, beyond 
the control of the carrier or carriers. MC-C-1686, Lavoris Co. v. Werner 
Transportation Co., .... M. C. C. ...., May 16, 1956, Div. 3. 


60.34 A presumption of unreasonableness arises when a through rate 
exceeds the aggregate of intermediate rates between the same points and 
over the same route. Such a presumption, however, must be drawn from 
evidence adequate to support the inference. Here neither the identity of 
the delivering carrier nor the route or routes of movement are of record. 
It would be conjecture to assume that the delivering carrier participated in 
the tariff providing one of the intermediate rates or that the routes of 
movement coincided with the applicable routes. MC-C-1715, Toledo Steel 
Tube Co. v. George F. Alger Co., .... M. C. C. ...., May 21, 1956, Div. 2. 


60.384 Joint rates which exceed the aggregate of intermediate rates 
over the route of movement are prima facie unjust and unreasonable. This 
presumption can be overcome only by a clear showing that the lower aggre- 
gate is less than the maximum reasonable aggregate because of some in- 
fluence beyond the control of the carrier or carriers, such as competitive 
necessity. (Cf. 209 I. C. C. 702 at 704 and 705). MOC-C-1749, Monsanto 
Chemical Co. v. Chicago Express, Inc., .... M. C. C. ...., June 18, 1956, 
Div. 3. 


62. Rate Comparisons 
62.0 Generally 


62.01 Standard of Reasonableness 


62.01 For reparation purposes, rate comparisons should be based on 
the actual average loading of compared commodities. In determining the 
reasonableness of rates for reparation purposes, revenues or mileage rates 
based on distances over the routes of movement constitute a better measure 
than do computations based on short-line distances. No. 31697, Shattuck 
Denn Mining Corp. v. A., T. & 8S. F. Ry. Co., ....1.C. C. ...., May 9, 1956, 
Div. 2. 


62.01 The mere showing that the rate under attack may be out of 
line with some other rates, in the absence of proof that such other rates 
constitute sound standards of reasonableness, does not afford an adequate 
basis for finding the assailed rates to be unreasonable. See 87 I. C. C. 383, 
384; 104 I. C. C. 37, 40; and 220 I. C. C. 171, 179. No. 31697, Shattuck 
ees ae. v. A., T. & 8S. F. Ry. Co., .... 1.C.C. ...., May 9, 1956, 

iv. 2. 


62.01 Comparisons may be appropriately evaluated only upon con- 
sideration of average results to groups as a whole and not on comparison 
between rates to points on the edges of huge blankets. I & S 6408, Expira- 
tion Date—Fruits & Vegetables—Transcontinental, .... I. C. C. ...., 

8, 1956, Div. 2. 


62.01 Because of the temporary nature of the interim-scale of 
Mountain-Pacific class rates prescribed in 296 I. C. C. 555, it is inappropriate 
for use here, but since a major portion of the hauls is outside Mountain- 
Pacific territory, a better medium for determining the maximum reasonable- 
hess of assailed rates for the future is the 28,300 scale. This traffic gener- 
ally moves on commodity rates in transcontinental service and within 
Mountain-Pacific territory. Thus the level of the commodity rates, past and 
present, as they applied and now apply on ammonia in the same general 
territory affords an acceptable measure with which to test the reasonableness 
cf the assailed rates. No. 31588, Fannin’s Gas & Equipment Co. v. A., T. 
&8. F. By. Co., ....1.C. C. ...., July 3, 1956, Div. 2. 
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62.01 Rates on one transportation agency are not necessarily criteria 
for reasonable rates of another such agency. I & S M-7476, Liquors, Alco- 
ae oe Ky., to Wisconsin, .... M. C. C. ...., Jume 26, 1956, 

Vv. 2. 


62.01 Considering that a relatively small part of the movements occurs 
in Official territory and the lack of evidence that competitive forces and 
other transportation conditions which have influenced the Official-Territory 
rate level are similar to those from western trunk line origins, the showing 
is inadequate to support a finding of unlawfulness as alleged. No. 31659, 
Wolverine Shoe & Tanning Corp. v. A., T. & 8. F. Ry. Co., .... 1.C.C. ...., 
June 27, 1956, Div. 2. 


62.02 Rate for Opposite Movements 


62.02 The existence of the same rate in the opposite direction is not 
conclusive in determining whether a proposed rate is just and reasonable and 
consistent with the National Transportation Policy. I & S M-4804, Auto 
ag Candy in Central States Territory, .... M.C.C. ...., May 14, 1956, 
Div. 2. 


62.03 Similar Transportation Characteristics 


62.03 Rate comparisons, without some indication of the transportation 
conditions existing in connection with such rates, are of no value in deter- 
mining the reasonableness of the rates proposed here. I & S M-7282, 
Aluminum—Between Listerhill, Ala., and Newport, Ark., .... M.C.C....., 
June 26, 1956, Div. 2. 


62.04 Normalcy of Compared Rates 


62.04 Depressed motor-compelled rates do not afford a proper stand- 
ard for judging the reasonableness of the assailed rates. No. 309087, Allen- 
berg Cotton Co. v. Alabama G. 8. R. Co., .... 1.C. C. ...., Jume 4, 1956, 
Div. 2. 


62.04 A single rate established to meet competition, without more, 
is not a proper measure of the maximum reasonableness of a rate on move- 
ments to a noncompetitive point. MC-C-1726, Clyde Porcelain Division, 
Whirlpool Corp. v. Wenham Transportation, Inc., .... M.C.C. ...., May 14, 
1956, Div. 2. 

62.04 Although the defendants refer to the rate comparisons as de- 
pressed, usually truck compelled, the rates instanced apply between prac- 
tically all points of traffic movement and, therefore, represent the normal 
rate structure in the territory, thus affording a proper guide for determining 
a just and reasonable rate level for the future. 263 I. C. C. 9. The rate 
situation here is similar. No. $1588, Fannin’s Gas & Equipment Co. v. 
A., T. & 8S. F. Ry. Co., .... 160. C. ...., July 3, 1956, Div. 2. 


62.07 Rate Via Competing Route 


62.07 The mere showing of lower rates over other routes is insufficient 
to condemn as unjust or unreasonable the applicable rates over the routes 
used. See 269 I. C. C. 115, 123. No. 31800, Arkansas Rice Growers Co- 
operative Association v. Missouri Pacific R. Co., .... I. C. C. ...., June 1, 
1956, Div. 3. 


63. Value of Service 


63.3 Rough Products of Mines 
68.82 Earth & Ores 


63.32 As to the restriction to crude graphite, in bulk, “containing not 
more than 65 percent carbon,” it is impractical for the defendants to make 
a chemical analysis of a sample of each carload of this ore and thus the 
restriction would be difficult to police. Since all of the ore mined at the 
named origin is of low grade and such ore is mined only at this point, no 
reason appears for limiting the carbon content of the graphite. No. 31464, 
Hill & Griffith Co. v. B. & O. R. Co., .... I. C. C. ...., May 25, 1956, Div. 2. 
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63.32 Considering the average weight and low value of the complain- 
ant’s shipments, this graphite should properly be subject to lower rates than 
class 27.5 as provided in the uniform classification, and 22.5 percent of 
first class, minimum 80,000 pounds, will be just and reasonable for the 
future. No. 31464, Hill & Griffith Co. v. B. & O. R. Co., .... I. C. C. 
May 25, 1966, Div. 2. 


64. Compensativeness 


64.0 Generally 
64.08 Reasonable Compensation 


64.03 Rates on high-class traffic should normally be fully remunera- 
tive. I & S M-7476, Liquors, Alcoholic—Louisville, Ky., to Wisconsin, ... 
M.C. C. ...., Jume 26, 1956, Div. 2. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Income taxes must be considered in determining the revenue 
needs of carriers, but they are not operating or running expenses. I & 8 
No. M-6795, Sugar—Louisiana to Illinois, Iowa, Kansas and Missouri, .... 
M. C. C. ...., June 14, 1956, Div. 3. 


64.11 Ph he Costs 


64.11 System average expenses of 75 carriers, even if increased to 
reflect additional costs since 1953, cannot safely be used as an accurate guide 
in determining the cost to the Ps of transporting a particular com- 
modity between two — I & S M-7484, Paint—Milwaukee, Wis., to 
Sioux Falls, 8S. Dak., .... M.C. C. ...., May 21, 1956, Div. 2. 

64.11 Standing alone, favorable average costs are not enough to sus- 
tain the reduced rate level sought, or to point the way to the proper level. 
1 & S M-7282, Aluminum—Between Listerhill, Ala., and Newport, Ark., .... 
M. C. C. ...., June 26, 1956, Div. 2. 

64.11 System average expenses, not necessarily of the respondents but 
of a group of motor carriers of general freight incurred in 1953 in the trans- 
portation of all kinds of traffic must be evaluated with caution in determining 
the reasonableness of a particular rate or rates. Here they merit some con- 
sideration in view of the wide margin between these costs and the yield 
which the proposed rates would produce. I & S M-7476, Liquors, Alcoholic— 


Louisville, Ky., to Wisconsin, .... M.C.C. ...., June 26, 1956, Div. 2. 
66. Class Rates 
66.0 Generally 


66.00 Generally 


66.00 Motor common-carrier class rates on general commodities, with 
exceptions, over circuitous routes between Seattle, Wash., and specified points 
in Skagit County, Wash., found not shown to be unjust, unreasonable, or 
otherwise unlawful. MC-C-1669, E, R. Holeman et al. v. John Vander Pol, 
etal., .... M.C.C. ...., May 29, 1956, Div. 2. 


66.02 General Class Rate Scales 


66.02 The prescribed class-rate adjustment in No. 28300, subject to 
the uniform classification, effective May 30, 1952, was only one step in 
bringing uniformity and consistency to the general rate structure. It pre- 
cipitated the task of bringing numerous exceptions, higher than the new 
classification basis, into harmony with the new adjustment. So far as the 
instant adjustments are concerned, cancelling exceptions in March, June 
and September 1954, there was no unreasonable delay. No. 31630, ener 
To-Bake Foods, Inc. v. Ft. Worth & Denver City Ry. Co., 7 < -  Seee 
June 28, 1956, Div. 3. 
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66.08 Exception Rates 


66.03 Class rates charged and in effect in connection with the western 
classification, by operation of an alternation provision in the exceptions 
tariff, which called for a higher minimum weight than the western classi- 
fication, were higher than class rates published in connection with the 
uniform classification, but are not found unjust or unreasonable to the 
extent of the excess because the old class rates charged were prescribed as a 
maximum reasonable basis and applied for many years. No. 31568, Cudahy 
Packing Co. v. C., B. & Q. R. Co., .... I. C. C. ...., Jume 28, 1956, Cons. 
mission. 


66.03 Reduced class rates between Chicago, Ill., on the one hand, and 
certain points in Indiana, Kentucky, and Ohio, on the other, found not shown 
to be just and reasonable. Schedules ordered cancelled, and proceeding 
discontinued. I & S M-7489, Class Rates—Between Chicago and Central 
Territory, .... M. C. C. ...., June 19, 1956, Div. 2. 


66.04 Freight in Trailers-On-Flat-Cars 


66.04 On reconsideration, findings in prior report, 297 I. C. C. 395, 
that a tariff providing rail-motor rates on freight loaded in trailers and 
transported on flat cars between stations in Oregon, Washington, Idaho, and 
Utah, was lawful, and that a tariff embodying similar provisions was not 
shown to be unlawful, affirmed. No. 31586, Truck Trailers on Flat 
Utah, Idaho, Oreg., and Wash., .... I. C. C. ...., May 21, 1956, Commis- 
sion. (Embraces No. 31696). 


66.2 Animals & Rough Products 
66.27 Hides, Skins & Pelts 


66.27 Rates on pickled hog and pig skins, green salted hog skins, green 
salted hides, and green salted horse hides, in carloads, from origins in Iowa, 
Kansas, Nebraska, and Minnesota to Rockford, Mich., found not shown to 
have been or to be unjust or unreasonable. No. 31659, Wolverine Shoe & 
Tanning Corp. v. A., T. & S. F. R. Co., et al., .... I. C. C. ...., Jume 27, 
1956, Div. 2. 


66.3 Rough Products of Mines 
66.82 Earth & Ores 


66.32 Upon reconsideration, finding in prior report, 294 I. C. C. 619, 
that the rates on crude graphite, in bulk, in carloads, from Cranston and 
Sockanosset, R. I., to certain points in official territory were not shown to 
have been unjust or unreasonable in the past, affirmed. ™ 31464, Hill & 
Griffith Co. et al. v. B. & O. R. Co., et al., .... 1.C.C.. » May 25, 1956, 
Div. 2. (Embraces No. 31464, Sub 1). 


66.6 Industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Rates charged on shipments of steel tubing from Toledo, Ohio, 
to La Crosse, Wis., found not shown to be unjust or unreasonable. MC-C- 
1715, Toledo Steel Tube Co. v. George Oe, 206s BO. Gi. ay, 
May 21, 1956, Div. 2. (Embraces MC- C-1746). 


66.63 Wood Articles 


66.63 Rate charged on shipments of empty used wood blocking bolsters 
from Cleveland, Ohio, to Muskegon, Mich., found inapplicable. Applicable 
rate and charges determined. MC-C-1702, Continental Motors Corp. Vv. 
...+, May 23, 1956, Div. 3. 


Wenham Transportation, Inc., .... M. C. C. 
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66.7 Machinery, Equipment, Implements & Appliances 
66.79 All Other 


66.79 Rate charged on truckload shipments of iron or steel stampings 
from Cincinnati, Ohio, to Belding and Greenville, Mich., found applicable, 
and not shown to have been or to be unjust or unreasonable. MOC-C-1773, 
Gibson Refrigerator Co. v. Interstate Motor Freight System, .... M. C. C. 

, June 6, 1956, Div. 2. 


66.9 Miscellaneous Manufactures 
66.97 Tobacco & Products 


66.97 Rates charged on less-than-truckload shipments of cigars from 
Jacksonville, Fla., to certain points in New Jersey, Pa., and Md., found 
applicable. yMc-0-1812, Jno. H. Swisher & Son, Inc. v. R. Cc. Motor Lines, 
Inc., .... M. C. C. ...., May 29, 1956, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.01 All Freight Mixtures 


67.01 Rate charged on all commodities, in mixed carloads, from New 
York, N. Y., to Savannah, Ga., found inapplicable and unduly prejudicial. 
Applicable rate determined, and reparation awarded. Lawful rate basis 
prescribed for the future. No. $1785, Chatham Shippers Cooperative v. 
A. C. L. R. Co., et al., .... 1. C. C. ...., May 29, 1956, Div. 2 
67.09 Miscellaneous Commodities 

67.09 Proposed freight-forwarder rates on various commodities from 
the Midwest and East to Pacific coast destinations found not shown to be 
just and reasonable. I & S 6471, Clipper Carl Rates to the Pacific 
Coast, .... I. C. C. ...., June 18, 1956, Div. 3. (Embraces I & S 6511). 


67.1 Products of Agriculture 


67.12 Vegetable Fibers & Leaf Tobacco 


67.12 On further hearing, rates on cotton, in carloads, from origins in 
Arizona, California, New Mexico, and imported from Lower California 
(Mexico), to California and Gulf ports, and to transcontinental destinations, 
found applicable and not shown to have been or to be unjust or unreasonable. 
No. 30087, Allenberg Cotton Company et al. v. Alabama G. 8. R. Co., et al., 
.... LC. C. ...., June 4, 1956, Div. 2. (Embraces No. 31328). 


67.15 Fresh or Frozen Fruits & Berries 


67.15 Proposed increased commodity rates on certain fruits and vege- 
tables, in carloads, from Pacific aw groups to transcontinental destinations, 
found just and ——- I + 6408, Expiration Date—Fruits & Vege- 
tables—Transcontinental, I. C. C. ...., July 3, 1956, Div. 2. 


67.17 Fresh or Frozen Veanubtins 


67.17 Proposed increased commodity rates on certain fruits and vege- 
tables, in carloads, from Pacific Coast groups to transcontinental destinations, 
found just and reasonable. I & S 6408, —e Date—Fruits & Vege- 
tables—Transcontinental, .... 1. C. C. . , July 3, 1956, Div. 2. 

67.17 Upon further hearing, findings im prior reports, 286 I. C. C. 655 
and 289 I. C. C. 244, that the rates charged on vegetables and melons, in 
carloads, from origins in central California to Philadelphia, Pa., and other 
eastern cities, were inapplicable prior to Sept. 1, 1949, and applicable there- 
after, and awarding reparation, affirmed. No. 30894, Samuel P. Mandell Co. 
v. Pennsylvania R. Co., et al., ....1.C.C. ...., June 18, 1956, Commission. 
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67.18 Dried Vegetables 


67.18 Authority granted, on conditions, to establish and maintain re- 
duced rates on dried beans, peas, and lentils, in carloads from origins in 
Colorado, Idaho, Montana, Nebraska, Nevada, New Mexico, South Dakota, 
Utah, and Wyoming, to destinations in Illinois, Iowa, Minnesota, Missouri, 
and Wisconsin without observing the long-and-short-haul provision of sec- 
tion 4 of the Interstate Commerce Act. No. 29628, Dried Beans, Peas and 
Lentils to W. T. L. and Illinois Territories, ....1.C. C. ...., May 22, 1956, 


Div. 2. 
67.2 Animals & Rough Products 
67.26 Wool 


67.26 Reduced truckload rate on wool, in the grease, from Philadel- 
phia, Pa. to Firthcliffe and Newburgh, N. Y., found not shown to be just and 
reasonable. I & S M-7340, Wool—Philadelphia, Pa., to Firthcliffe and 
Newburgh, N. Y., .... M. C. C. ...., May 22, 1956, Div. 2. 


67.3 Rough Products of Mines 
67.86 Salt 


67.86 On reconsideration, proposed rate on salt cake from Bessemer 
City, N. C., to Foley, Fla., restricted to apply over the lines of the Southern 
Railway System, found not shown to be lawful. Prior finding, 297 I. C. C, 
320, reversed. I & S 6892, Salt Cake—Bessemer City, N. C., to Foley, Fia., 
.... LC. C. ...., June 4, 1956, Commission. 


67.5 Semi-Processed Material 
67.51 Processed Grain & Cereals 


67.51 Rates charged on five carloads of milled rice from Crowley, La., 
stopped in transit for storage and repackaging at Stuttgart, Ark., and 
destined to Brooklyn, N. Y., Boston, Mass., and Ivy City, D. C., found not 
shown to have been unjust or unreasonable. No. 31800, Arkansas Rice 
Growers Cooperative jation v. Missouri Pacific R. Co., et al., ... 
I. C. C. ...., June 1, 1956, Div. 3. 


67.52 Refined Petroleum & Oils 


67.52 Rates on carbon black, in carloads, from points in the Southwest 
to numerous points in the United States east of the Rocky Mountains and in 
eastern Canada, found lawful. I & S 6476, Carbon Black—Southwest to 
U. S. A. _ Canada, ....I1.C.C. ...., June 25, 1956, Div. 2. (Embraces 
I & S 6477). 


67.53 Vegetable & Animal Oils & Grease 


67.58 Proposed reduced rates on vegetable-oil shortening, in semi- 
solid or plastic form, in carloads, from Columbus, Ohio, to points in New 
York, Massachusetts, Rhode Island, Connecticut, and Pennsylvania, found 
not shown to be just and reasonable. I & S 6500, Vegetable Oil Shortening 
—Columbus to Eastern Points, .... I. C. C. ...., Jume 21, 1956, Div. 2. 


67.54 Industrial Chemicals & Acids 


67.54 New truckload minimum rates on chemicals from points in the 
Linden, N. J., commercial zone to Connecticut, Delaware, Maryland, New 
York, and Pennsylvania points, found just and reasonable. I & S M-7228, 
Chemicals—Linden, N. J., to Trunk-Line Points, .... M.C. C. ...., May 29, 
1956, Div. 2. 


67.54 Proposed truckload commodity rate on phosphoric catalyst be- 
tween Nashville, Tenn., and Baton Rouge, La., found just and reasonable. 
I & S M-6784, Phosphoric Catalyst—Nashville and Baton Rouge, 

M. C. C. ...., June 1, 1956, Div. 3. 
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67.54 Proposed motor-carrier rates on di-sodium phosphate, tri-sodium 
phosphate, and sodium phosphate, n.o.i. from Joliet, Ill., to Beloit and Madi- 
son, Wis., found not shown to be just and reasonable. I & S M-7688, 
Chemicals—TIllinois to Wisconsin, .... M. C. C. ...., Jume 22, 1956, Div. 3. 

67.54 Rates on anhydrous ammonia, in tank-car loads, from Sterling- 
ton, La., and Houston and Velasco, Tex., to Phoenix and Glendale, Ariz., 
found unjust and unreasonable. No. 31588, Fannin’s Gas & Equipment 
Company v. A., T. & S. F. R. Co., et al., .... I. C. C. ...., July 3, 1956, 
Div. 2. (Embraces No. 31583, Sub 1). 


67.54 Rates on anhydrous ammonia, in tank-car loads, from Etter, 
Tex., to Phoenix and Glendale found not shown to have been or to be unjust 
or unreasonable. Complaint in No. 31583 (Sub 1) dismissed. No. 31583, 
Fannin’s Gas & Equipment Company v. A., T. & S. F. R. Co., et al., . 
eo. ©, ..s «5. 0G 8, Beet, Eats B 


67.56 Rubber, Asbestos & Plastics 


67.56 Rates charged on truckload shipments of synthetic resin sheet- 
ing from Springfield and Indian Orchard, Mass., to Crystal City, Mo., found 
unjust and unreasonable. MC-C-1749, Monsanto Chemical Company Vv. 
Chicago Express, Inc., .... M. C. C. ...., June 18, 1956, Div. 3. (Em- 
braces MC-C-1750). 


67.57 Fertilizer 


67.57 Proposed motor common-carrier rates on fertilizer from Etter, 
Tex., to points in Colorado, Kansas, and Missouri, found not shown to be 
just and reasonable. I & S M-6871, Fertilizer—Etter, Tex., to Colo., Kans., 
and Mo., .... M. C. C. ...., May 22, 1956, Div. 2. 


67.58 Primary Metals 


67.58 Rates charged on lead concentrates, in carloads, from Humboldt, 
Ariz., to El Paso, Tex., found not shown to have been unjust or unreasonable. 
No. . $1697, Shattuck Denn Mining Corporation v. A., T. & 8S. F. R. Co., et al., 

.1.C. C. ...., May 9, 1956, Div. 2. 


67.58 Upon reconsideration, proposed reduced carload rate from 
Rockwood, Tenn., to Chicago and Joliet, Ill., on pig iron destined to Mil- 
waukee and West Allis, Wis., found not shown to be lawful. Findings in 
prior report, 297 I. C. C. 260, reversed. I & S 6888, Pig Iron—Rockw 
Tenn., to Chicago and Joliet, .... I. C. C. ...., May 23, 1956, Div. 2. 

67.58 Authority to establish and maintain reduced rates on primary 
aluminum from Gregory and Point Comfort, Tex., to Listerhill, Ala., without 
observing the long-and-short haul provision of section 4 of the Interstate 
Commerce Act, denied. No. 830798, Aluminum Billets—Gregory and Point 
Comfort, Tex., to Listerhill, Ala., .... I. C. C. ...., June 1, 1956, Div. 2. 

67.58 Upon further hearing, relief from the long-and-short-haul pro- 
vision of section 4 of the Interstate Commerce Act authorized in prior report, 
288 I. C. C. 464, in a rate on pig iron, in carloads, from Buffalo and Harriet, 
N. Y., to Claymont, Del., and Chester-Marcus Hook, Pa., modified with re- 
spect to an increased rate and to include relief in rates to Coatesville, Pa., 
and wee N. J. No. 26627, Pig Iron from Buffalo and Harriet, N. Y., 


gs Cc. C. ...., June 11, 1956, Div. 2. (Embraces F. S. A. 29544 and 
sis). 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced rates on iron and steel articles, in carloads, 
between Seattle and Bremerton, Wash., found to be in violation of section 4 
of the Interstate Commerce Act, but otherwise just and reasonable. I & 8S 
6463, Iron or Steel Articles—Seattle and Bremerton, Wash., .... I. C. C. 

, June 18, 1956, Div. 3. 
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67.61 On reconsideration, rates charged on tin cans and covers, in 
carloads, from Kansas City, Mo., to South Omaha, Nebr., and from Minnesota 
Transfer (St. Paul), Minn., to Sioux City, Iowa, found applicable, and not 
shown to have been ‘unjust or unreasonable. Finding in prior report, 296 


I. C. C. 439, reversed, and complaint me No. 31568, Cudahy Packing 
Company v. C., B. & Q. R. Co., et al., .... I. C. C. ...., Jume 28, 1956, 
Commission. 


67.62 Non-ferrous Metal Articles 


67.62 Upon investigation, volume rate on aluminum articles from Gum 
Springs and Jones Mills, Ark., to Chicago, Ill., found unjust and unreasonable. 
MC-C-1764, Aluminum—Gum Springs and Jones Mills, Ark., to Chicago, 

... M.C. C. ...., Jume 5, 1956, Div. 3. 

67.62 Reduced truckload rates on aluminum plate or sheet from 
Listerhill, Ala., to Newport, Ark., and on aluminum in pigs, in the reverse 
direction, found not shown to be just and reasonable. I & S M-7282, 
Aluminum—Between Listerhill, Ala., and Newport, Ark., .... M.C.C....., 
June 26, 1956, Div. 2. 


67.64 Construction Material 


67.64 Reduced rates on chromic acid between Cliffwood and Matawan, 
N. J., on the one hand and Ambler, Pa., on the other, found not shown to be 
just and reasonable. I & S M-7328, Acid and Buffing Compounds—Between 
N. J. and Pa., .... M. C. C. ...., May 14, 1956, Div. 2. 


67.65 Paper and Products 


67.65 Reduced truckload rate on corrugated fiberboard boxes from 
Hoboken, N. J., to Mechanicville, N. Y., found just and reasonable. I &S8 
M-8146, Fiberboard Boxes—Hoboken, N. J., to Mechanicville, N. Y., ... 
M. C. C. ...., May 28, 1956, Div. 3. 


67.65 Rates on fiberboard cans, set up, in paper bags, and metal tops 
for same in separate packages, in carloads, from New Orleans, La., and 
St. Louis and Maplewood, Mo., to Dallas, Tex., and from Joliet, Ill., New 
Orleans, and St. Louis to Charlotte, N. C., found not shown to have been 
unjust or unreasonable. No. 831680, Ready-to-Bake Foods, Inc. v. Ft. Worth 
& Denver City R. Co., et al., .... I. C. C. ...., June 28, 1956, Div. 3. 
(Embraces No. 31637). 


67.66 Alcohol 


67.66 Upon reconsideration, proposed reduced carload rates on alcohol, 
in bond, in barrels, from Weston, Mo., Lawrenceburg, Ind., and Louisville, 
Ky., found just and reasonable. Prior findings 296 I. C. C. 735, reversed. 
I & S 6860, Alcohol—Weston, Mo., to Ind., Ky., and Md., 
June 11, 1956, Div. 2. 


67.66 Proposed reduced rate on methanol (methyl alcohol), in tank- 
car loads, from Sterlington, La., to Chicago, Ill., found not shown to be 
ss and reasonable. I & S 6501, Methanol—Sterlington, La., to Chicago, IIL, 

oS oS ae Ge 1956, Div. 2. 
67.67 Paints, Abrasives & Preservatives 


67.67 Reduced rates on buffing compounds between Matawan and 
Walnutport, Pa., found not shown to be just and reasonable. I & S M-73823, 
Acid and Buffing Compounds—Between N. J. and Pa., .... M. C. C. ...., 
May 14, 1956, Div. 2. 


67.67 Proposed truckload rate on paints and paint materials from 
Milwaukee, Wis., to Sioux Falls, S. Dak., found just and reasonable. 1&8 
M-7484, Paint—Milwaukee, Wis., to Sioux Falls, S. Dak., .... M.C.C....., 
May 21, 1956, Div. 2. 


67.67 Proposed motor contract-carrier truckload rates on paint and 
paint supplies from Chicago Heights, Ill., to Denver, Colo., found not shown 
to be just and reasonable. I1&S M-7599, Catalogues and Paints—Between 
Chicago and Denver, .... M. C. C. ...., June 19, 1956, Div. 2. 


oe eee 
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67.7 Machinery, Equipment, Implements & Appliances 
67.73 Construction 


67.73 Reduced truckload rate on electric wire insulators from Balti- 
more, Md., to Kansas City, Mo., found not shown to be just and reasonable. 
I & S M-7598, Electric Insulators—Baltimore to Kansas City, .... M. C. C. 
..--, June 12, 1956, Div. 2. 


67.74 Building 


67.74 Proposed truckload rate on fluorescent lamps from Danvers, 
Mass., to Philadelphia, Pa., found just and reasonable. I & S M-7376, 
Fluorescent Lamps—Danvers, Mass., to Philadelphia, Pa., .... M. C. C. 
..++, May 22, 1956, Div. 2. 

67.74 Proposed truckload rates on boilers, furnaces, radiators, etc., 
from Utica, N. Y., to six central-territory destinations, found lawful. I&8 
M-7596, Boilers, Furnaces—Utica to Central Territory, .... M.C.C....., 
June 19, 1956, Div. 2. 


67.76 Automotive Vehicles & Parts 


67.76 Proposed truckload commodity rates on automobile parts from 
New Castle, Pa., to Detroit, Mich., found not shown to be just and reasonable. 
1 & S M-4804, Auto Parts, Candy in Central States Territory, .... M. C. C. 
...-, May 14, 1956, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed truckload commodity rates on candy and confectionery 
from Cincinnati, Ohio, to certain points in central territory, found not shown 
to be just and reasonable. I & S M-4804, Auto Parts, Candy in Central 
States Territory, .... M. C. C. ...., May 14, 1956, Div. 2. 

67.81  Barge-motor rates on sugar from New Orleans, Gramercy, Re- 
serve, and Three Oaks, La., to certain points in Illinois, Iowa, Kansas, and 
Missouri, found just and reasonable in certain instances and not shown to be 
just and reasonable in other instances. I & S M-6795, Sugar—Louisiana to 
Illinois, Iowa, Kansas and Missouri, .... M. C. C. ...., June 14, 1956, 
Div. 3. 


67.82 Canned or Preserved Foods 


67.82 Applicable rates on carload shipments of canned goods from 
Indianapolis, Ind., and Kansas City and Trenton, Mo., to Alameda and Los 
Angeles, Calif., determined. No. 81718, Stokely-Van Camp, Inc. v. Alton & 
So. R., etal., ....1.C.C. ...., May 8, 1956, Div. 2. (Embraces No. 31752). 


67.84 Beverages 


67.84 Proposed truckload rates on alcoholic liquors from Louisville, 
Ky., to Hurley, Rhinelander, Superior, and Wausau, Wis., found not shown 
to be just and reasonable. I & S M-7476, Liquors, Alcoholic—Louisville, Ky., 
to Wisconsin, .... M. C. C. ...., Jume 26, 1956, Div. 2. 


67.85 Apparel 


67.85 Proposed freight-forwarder commodity rates on boots and shoes 
from New York, N. Y., to points in Illinois and Indiana, and to Detroit, 
Mich., found not shown to be just and reasonable. I & S 6469, Freight 


ow Rates within Official Territory, ....1I.C.C. ...., May 21, 1956, 
iv. 3. 


67.85 Rates charged on boots and shoes, in mixed carloads, from Endi- 
cott and Johnson City, N. Y., to St. Louis, Mo., found inapplicable. Ap- 
plicable basis determined, and found not shown to have been or to be unjust 
or unreasonable. No. 81597, Endicott Johnson Corp. v. Erie R. Co., et al., 
cose DC. CO. ...., dame 87, 1966, Div. 3. 
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67.86 Furniture & Furnishings 

67.86 Reduced truckload rates on hard-surface floor covering from 
Lancaster, Pa., to Washington, D. C., and Richmond, Roanoke, and Bristol, 
Va., found just and reasonable. I & S M-7218, Flooring—Lancaster, Pa., to 
Virginia, .... M.C. C. ...., June 21, 1956, Div. 2. 


67.87 Household Fixtures, dautianeia: & Instruments 

67.87 Rates charged on truckload shipments of washing machine tubs 
from Chicago, Ill., to Clyde, Ohio, found not shown to be unjust or unreason- 
able. MC-C-1726, Clyde Porcelain Division, Whirlpool Corp. v. Wenham 
Transportation, Inc., .... M. C. C. ...., May 14, 1956, Div. 2. 


67.9 Miscellaneous Manufactures 

67.91 Light Chemicals & Drugs 

67.91 Rates charged on shipments of antiseptic mouthwash from Min- 
neapolis, Minn., to Boston, Mass., Jersey City, N. J., and Philadelphia, Pa., 
found unjust and unreasonable. MO-C-1686, Lavoris Company v. Werner 
Transportation Co., .... M. C. C. ...., May 16, 1956, Div. 3. (Embraces 
Nos. MC-C-1687, MC-C-1688). 
67.99 All Other 

67.99 Proposed motor contract-carrier truckload rates on. catalogues 
from Chicago, Ill., to Denver, Colo., found not shown to be just and reason- 
able. T&S M-7599, Catalogues and Paints—Between Chicago and Denver, 
.... M.-C. C. ...., June 19, 1956, Div. 2. 


68. General Increases or Reductions 


68.0 Generally 
68.03 Application of 


68.03 The method of applying the general increases to the total rates 
on cotton which include a compression in transit allowance of not to exceed 
25 cents is the only one practicable and does not constitute an unreasonable 
practice. No. 30937, Allenberg Cotton Co. v. Alabama G. S. R. Co., ... 
I. C.C. ...., June 4, 1956, Div. 2. 


69. Passenger Service Charges 


69.2 Rail Commutation Fares 
69.22 New England 
69.22 Proposed increased interstate commutation fares over the lines 
Operated by the New York, New Haven and Hartford R. Co., as modified 
herein, found just and reasonable. No. 81981, Increased Commutation Fares, 
New Haven R., 1956, .... I. C. C. ...., July 19, 1956, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 
70.10 The allowances will apply to all shippers alike, and thus there 
is no apparent opportunity for discrimination under the proposed schedules. 
I & S No. 64238, Allowances—Federal Barge Lines, Inc., .... I. C. C. ...., 
May 17, 1956, Div. 2. 


70.2 Rate Adjustment or Practices 
70.25 Mixtures 


70.25 Approval of proposed rates conditioned on an amendment to the 
tariff to require that the higher-rated articles described shall not exceed 
10 percent of the total weight of the shipment. I & S M-7599, Catalogues 
and Paints—Between Chicago and Denver, .... M. C. C. ...., June 19, 
1956, Div. 2. 
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70.28 Assembly and Distribution 


70.28 Proposed assembling rates between Memphis, Tenn., on the one 
hand, and, on the other, Chicago, Ill., and St. Louis, Mo., found not shown 
to be just and reasonable. 

Common carriers subject to parts I, II, or III of the Act may establish 
assembling rates applicable to freight forwarders which differ from rates 
applying contemporaneously with respect to the employment or utilization 
of the same instrumentalities or services, if such difference is justified by a 
difference in the respective conditions under which such instrumentalities 
or services are employed or utilized. Section 408 of the Act. Differences 
not justified nor is it established that the proposed rates are necessary to 
meet existing competitive conditions. I & S M-7818, Assembling Rates— 
Walsh Freight Lines, Inc., .... M. C. C. ...., June 28, 1956, Div. 3. 


70.4 Preference of Point or Territory 
70.41 Disadvantageous Location 


70.41 It is recognized that any increase in the rates will make it more 
difficult for the growers of these commodities to meet the competition of 
growers located closer to the eastern market. However, another important 
consideration may not be disregarded, namely, that the rates proposed will 
yield earnings which differences in distance considered are no greater, in 
general, than those from the rates of protestant’s competitors, some of which 
were basically approved by the Commission and compare favorably with 
earnings from transcontinental rates on other commodities so far as revealed 
on this record. I & S 6408, Expiration Date—Fruits & Vegetables—Trans- 
continental, .... I. C. C. ...., July 3, 1956, Div. 2. 


71. Intermediate Charges 


71.2 Rail-Water Competition 
71.20 Generally 


71.20 Relief from long-and-short haul provision of section 4 of the 
Act authorized. Specific rates found not lower than necessary to meet the 
barge-rail competition. F. 8S. A. No. 26627, Pig Iron from Buffalo and 
Harriet, N. Y., .... 1. C. C. ...., June 11, 1956, Div. 2. 


73. Special Service Charges 
73.1 Terminal Services 
73.15 Operation of Produce Terminal 


73.15 Upon further hearing and reconsideration, proposed unloading 
charges on fresh fruits and vegetables, in carloads at New York, N. Y., and 
Philadelphia, Pa., found not shown to be just and reasonable. I & S No. 
5500, ee. (Charges—Fraits and Vegetables at New York and Phila- 
delphia, . C. ...., June 28, 1956, Commission. 


74. Undue Preference or Prejudice 


74.1 Competition Between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Complainant’s members at Savannah are in competition with 
competitors at Atlanta and Macon and are handicapped and disadvantaged 
in the distribution of their products to the extent that the assailed rate to 
Savannah may exceed that to Atlanta or Macon. Rate assailed found unduly 
prejudicial and unduly preferential for the future. No. 31735, Chatham 
— Cooperative v. A. C. L. R. Co., .... I. C. C. ...., May 29, 1956, 

¥. 2. 
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74.10 In the absence of more specific evidence of competition between 
dealers in the New York area, and between such dealers taking pier delivery 
and those at other alleged preferred destinations, the record would not 
support a finding that undue prejudice or preference exists. 


Because of differences in unloading fresh fruits and vegetables as com- 
pared to certain other commodities, the fact that they are not like kinds of 
traffic, and the absence of substantial competition between the two types of 
traffic, no undue preference or prejudice would be created by the free un- 
loading of other commodities at pier stations and imposing a charge for 
unloading fresh fruits and vegetables at pier stations. I & S No. 5500, 
Unloading Charges on Fruits and Vegetables at New York and Philadelphia, 
-.-. EC. C. ...., June 28, 1956, Commission. 


75. Intrastate Rates 


75.0 Generally 
75.02 When Burdensome 


75.02 To the extent that the intrastate traffic fails to bear its fair 
proportionate share of the increased operating expense by providing addi- 
tional revenue commensurate with that now provided by the interstate traffic, 
it places an undue burden upon interstate commerce. No. 31660, Arkansas 
Intrastate Freight Rates and Charges, .... I. C. C. ...., May 7, 1956, 
Commission. 


75.04 Exhaustion of State Remedy 


75.04 Where a bona fide effort by the respondent has been made to 
justify the increased charges before the State Commission, it is not essential 
that the State Commission make an affirmative finding. 282 U. S. 194, 210. 
273 I. C. C. 627, 635. The function of the I. C. C. in administering section 
13(4) of the Act is not that of an appellate tribunal. No. 31660, Arkansas 
Intrastate Freight Rates and Charges, .... I. C. C. ...., May 7, 1956, 
Commission. 


SECTION 13 (3) ORDERS 


75.09 Freight Rates & Charges—Generally 


75.09 Intrastate freight rates and charges in Arkansas on specified 
commodities found to cause unjust discrimination against interstate com- 
merce, and undue prejudice and preference as between persons and localities 
in interstate and intrastate commerce. Basis for removal thereof prescribed. 
No. 31660, Arkansas Intrastate Freight Rates and Charges, .... I. C. C. 
....+, May 7, 1956, Commission. 


8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 
80.04 Number of Vehicles 


80.04 The transfer proceeding from its inception was subject to sec- 
tion 5 not section 212 (b) of the Act because the number of vehicles operated 
by the two parties exceeded 20. That being true, the Commission did not 
have appropriate jurisdiction to approve the transfer and the transaction 
was void ab initio. MC-F-5920, Kenmore Transportation Co.—Pur.—Grover 
C. Wellington, .... M.C. C. ...., July 6, 1956, Div. 1. 
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80.06 Contractual Rights & Obligations 


80.06 Although the Commission does not have the power to enforce 
contracts between parties or set aside such contracts when completely exe- 
euted, the contract under consideration covered a transaction that could 
not lawfully be accomplished under section 212 (b) of the Act. Contracts 
for such transportation are invalid. Compare 219 U. S. 467. MO-F-5920, 
Kenmore Transportation Co.—Pur.—Grover C. Wellington, .... M. C. C. 

, July 6, 1956, Div. 1. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 Ina number of proceedings under section 5, the Commission has 
declined to approve the acquisition by a holding company of physical prop- 
erty proposed to be utilized by the affiliated carrier. MC-F-5924, Graf Bros., 
Inc.—Pur.—Ralph Cormier, .... M. C. C. ...., May 24, 1956, Div. 4. 


80.16 Agreed Restrictions 


80.16 In proceedings under section 5, the Commission has never re- 
stricted service to or for a specified shipper in the manner proposed by 
protestant and agreed to by applicants. Compare 53 M. C. C. 780; also 
52M. C. C. 821. MC-F-5830, Ringle Truck Lines, Inc.—Pur.—Vincent Reed 
Truck Service, Inc., May 29, 1956, Div. 4. 


80.16 Restrictions on service of a motor carrier are not conducive to 
efficient operation of the service to which shippers are entitled and compli- 
cate operating authority. Applicants willingness to enter into an agreement 
to give up its right to interline traffic, does not establish that such a restric- 
tion would be in the public interest or that the Commission should impose it. 
Compare 58 M. C. C. 679. MOC-F-5792, Barber Transportation Co.—Pur. 
(Portion)—Buckingham Transportation, Inc., July 10, 1956, Div. 4. 


80.17 Railroad Highway Operations 


80.17 The record contains no evidence as to how certain rights would 
be used in a service auxiliary to or supplemental of service of the controlling 
rail carrier. Generally, the rights are not within the territory of that rail 
carrier or its subsidiaries. Findings conditioned to require cancellation of 
those rights. Compare 35 M. C. C. 132 and 35 M. C. C. 255. MOC-F-5783, 
Southern Pacific Co.—Control; Pacific Motor Trucking Co.—Pur.—Pacific 
Freight Lines, .... M. C. C. ...., June 4, 1956, Commission. 


80.3 Dual Authority 
80.30 Generally 


80.30 Authority to conduct dual operations under common control may 
properly be granted only where it has been shown that they may be con- 
ducted without competition between the two types of service in order to 
minimize opportunity for discriminatory practices. It is not necessary that 
the parties propose to indulge in such practices for the opportunity to do so 
is alone sufficient to warrant disapproval. 56 M. C. C. 6. MOC-F-5904, 
poe Cooper, Jr., and Thom Cooper—Pur.—Transport Trucking Co., July 17, 

56, Div. 4. 


80.5 Effect of Order 
80.50 Generally 


80.50 As vendee would acquire less authority than intended when the 
application was filed, it may not desire to consummate the transaction. How- 
ever, the authority granted here is permissive. MC-F-5792, Barber Trans- 
oe Co.—Pur. (Portion) —Buckingham Transportation, Inc., July 10, 

, Div. 4. 
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80.50 Since the conditions in the order approving the transfer respect- 
ing compliance with sections 215 and 217 of the Act by transferee were never 
met, the order would not have become effective even if it had not been tainted 
with illegality. (Applicants under 212 (b) operated more than 20 vehicles). 
MC-F-5920, Kenmore Transportation Co.—Pur.—Grover C. Wellington, .... 
M.C.C. ...., July 6, 1956, Div. 1. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 Stockholders formerly controlling the applicants in an alleged 
common interest have divested themselves completely of their prior interests 
and there are no common Officers, directors or stockholders. There is no 
evidence that stock of one applicant held by the party in control of the other 
applicant carrier as security for a personal loan has given the holder the 
power to exercise control over the issuing carrier. While applicants do 
jointly utilize some facilities and cooperate closely in handling more than 
90 percent of their traffic under their joint-line arrangement, these facts 
cannot be construed as management in a common interest. See 60 M. C. C. 
427. No. MC-F-6009, B. C. Truck Lines, Inc.—Control and Merger— 
Lagrange Truck Lines, Inc., .... M. C. C. ...., July 17, 1956, Div. 4. 


81.11 Stock Ownership 


81.11 Section 411 (a) (1) of the Act, among other things, makes it 
unlawful for any person controlling a freight forwarder to acquire control 
of a carrier subject to part II of the Act. Although applicant no longer holds 
operating rights as a motor carrier, its stockholders by acquisition of the 
stock of the corporation organized to take over the motor carrier certificate 
have acquired control thereof in violation of that section. FF-211, Sub 1, 
Shulman, Inc., Ext.—Massachusetts, June 1, 1956, Div. 4. 


81.15 Other Business Relation 


81.15 Respondents found to have effectuated common control and 
management of another carrier, purportedly through a lease arrangement, 
in violation of section 5 (4) of the Act, but violation found to have been 
terminated. MC-F-5803, McCullough Transfer Co., Youngstown, Ohio— 
Investigation of Control—Mildred I. Fullerton, Youngstown, Ohio. (Em- 
braced in MC-C-1695), .... M. C. C. ...., May 11, 1956, Div. 4. 


81.15 The test here is whether the legal and economic relationships 
are such as to make it ‘‘reasonable to believe” that two carriers would be 
controlled or managed in a common interest. ‘“Affiliation’’ [section 5 (6)] 
does not necessarily mean in the sole or exclusive interest of one carrier. 
MC-F-5762, Porto Transport, Inc.—Pur.—Sommer’s Motor Lines, Inc., .... 
M.C.C. ...., June 19, 1956, Div. 4. 


81.15 The failure of the partnership to furnish its own equipment and 
drivers does not provide a sufficient basis for concluding that it is controlled 
and managed by another carrier. _MC-FC-57434, B. & H. Pare & Storage, 
Inc.—Pur.—C. B. Boydston and J. C. Hilton, .... M. C. occ cp Se ae 
1956, Div. 1. 


81.7 Disposition of Control Applications 
81.74 Motor Truck Denied 
Arbour, Everett J.—Control—Porto Transport, Inc., MC-F-5763, 


June 19, 1956 (Embraced in MC-F-5762) 81.74* 
Edwards, L. A., et al Control—Arizona-Nevada Express, MC-F- 
2928, June 22, 1956 81.74* 
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82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.80 Generally 


82.30 In determining whether the amount to be paid for the operating 
rights is reasonable, consideration must be given to the good-will and going- 
concern value of the present operations, the value to the acquiring carriers 
of the rights, and their ability to meet their obligations under the contract. 
MC-F-57838, Pacific Motor Trucking Co.—Pur.—Pacific Freight Lines, .... 
M. C. C. ...., June 4, 1956, Commission. 


82.30 The conclusion seems warranted that the sole stockholder of 
vendor had in contemplation the sale of vendor’s stock or operating rights, 
to vendee at the time he purchased vendor’s stock for $6,000. Under the 
circumstances, the payment of $9,000 as originally proposed has not been 
justified, but $7,000 may properly be found consistent with the public in- 
terest. The stock was held for 1% years. 


82.30 In proceedings under section 5, the Commission has consistently 
condemned trafficking in operating rights when the selling parties would 
profit at the expense of the continuing carrier and the speculation ultimately 
might be reflected in higher rates and inferior or disrupted service. 56 
M. C. C. 329. MC-F-6038, The Kaplan Trucking Co.—Pur.—Hessler Cartage 
Co., July 17, 1956, Div. 4. 


82.30 Authority is sought for one carrier to acquire, without monetary 
consideration, certain operating rights of another carrier and in considera- 
tion the former will relinquish the right to share in certain interline traffic. 
Technically, the transaction involves a purchase and will be so considered. 
MC-F-5792, Barber Transportation Co.—Pur. (Portion)—Buckingham Trans- 
portation, Inc., July 10, 1956, Div. 4. 


82.7 Unauthorized Consummation 


82.73 Intent or Wilfulness 


82.73 The transaction comes within the purview of section 5 of the Act 
and was unlawfully consummated more than six months prior to filing the 
application. The record contains no basis for believing that applicants acted 
under a misunderstanding as to the applicability of section 5 or under the 
erroneous impression that the transaction was lawfully consummated. Their 
lack of concern with the Act and decisions thereunder may not be condoned. 
Found not shown to be consistent with the public interest because unlaw- 
fully accomplished. MC-F-5928, L. A. Edwards—Control—Arizona-Nevada 
Express, .... M.C.C. ...., Jume 22, 1956, Div. 4. 


83. Prior Utilization of Authority 


83.1 Necessary Proof 


83.10 What Applicant Must Show 


83.10 It would be inequitable to ‘“‘pulverize” a vendor’s operations and 
require a complete service between any and all combinations of points 
authorized to be served. 60 M. C. C. 229. This principle has even stronger 
application where off-route points are involved, because no carrier is ex- 
pected to serve such points with the same diligence and regularity as regular- 
reute points. MOC-F-5921, Dorn’s Transportation, Inc.—Pur.—George Lehr, 
June 21, 1956, Div. 4. 

83.10 Denied where applicants failed to sustain their burden of proof 
by showing past operations by vendor or need for service by the public. 
MC-F-6121, Casmer E. and Edward D. Wenglikowski—Pur. (Portion)— 
Wolverine Trucking Co., June 29, 1956, Div. 4. 
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83.10 The very nature of the commodities (boilers) makes it highly 
improbable that there would be regular demands for movement on a daily 
basis such as would be expected were general commodities involved. The 
rights are irregular-route in nature. Vendor handled 23 shipments over a 
3-month period. Compare 60 M. C. C. 663. MC-F-5975, McCormick Dray 
Line, Inc.—Pur.—John Lovell, July 19, 1956, Div. 4. 


83.19 Denials for Failure to Show 


83.19 In the absence of evidence of need for service by vendee, it 
must be assumed that other carriers have been providing all the service 
required and they are entitled to protection from the additional competition 
of what would be a new operation for which no need is shown. 55 M. C. C. 
599. MC-F-5988, Arrow Trucking Co.—Pur. (Portion)—Roy L. Jones, 
June 22, 1956, Div. 4. 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 


83.35 Vendor explains his lack of service on loss of a key man and 
inability to cover the area, but his reasons for failure to provide service have 
no bearing on the question whether reinstitution of the service by the vendee 
would be consistent with the public interest. 58 M. C. C. 629 and 55 
M. C. C. 201. MOC-F-5988, Arrow Trucking Co.—Pur. (Portion)—Roy L. 
Jones, June 22, 1956, Div. 4. 


83.35 Approval of the proposed transaction would have a substantial 
adverse effect on the operations of protestants who have adequate facilities 
necessary to provide an efficient service between points in the considered 
area and are rendering an adequate service. MOC-F-5777, Southern Pacific 
Transport Co.—Pur. (Portion)—Inland Motor Freight Lines, Inc., 

M. C. C. ...., June 4, 1956, Div. 4. 

83.35 Revival of dormant rights where there has been no showing 
of a real need for the service proposed to be rendered and no showing that 
other carriers are not presently providing adequate service, would not foster 
sound economic conditions among the existing carriers in the affected terri- 
tory and would not be consistent with the public interest. MOC-F-5959, 
Novick Transfer Co., Inc.—Pur.—C. R. Clem, June 12, 1956, Div. 4. 


83.9 Transfer of Dormant Franchises 


838.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Findings require cancellation of dormant portion of the rights 
to be acquired. MO-F-5846, New York Mid Hudson Trans. Corp.—Pur. 
(Portion)—Hemingway Brothers Interstate Trucking Co., .... M. C. C. 
...., June 25, 1956, Div. 4. 


84. New Service Doctrine 


84.0 Generally 
84.01 Rationale of Doctrine 


84.01 Protestants actively serving the area with ample facilities to 
meet any reasonable demands for increased service are entitled to protec- 
tion against the institution of an entirely new service for which no public 
need has been shown. MOC-F-5924, Graf Bros., Inc.—Pur.—Ralph Cormier, 
.... M.C. C. ...., May 24, 1956, Div. 4. 


84.1 New Through Operation 
84.11 Previous Interchange 
84.11 Approval of the transaction would permit the institution of a 
new service only to the extent that it would shift vendee’s interline point 
13 miles, but the vast amount of traffic now interlined would continue to 
require interline at the new point. The latter point is larger and offers 
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additional facilities which would provide for a more efficient and economical 
interline. Approved. MOC-F-5835, Navajo Freight Lines, Inc.—Pur.— 
Mervyn M. Comstock, July 19, 1956, Div. 4. 


84.12 Restrictions Against 


84.12 Restrictions on operating rights generally create undesirable 
operating complications, and should not be imposed except where the record 
conclusively shows that they are necessary in the public interest. 60 M.C.C. 
301. MC-F-5970, Baggett Transportation Co.—Pur.—M. B. McLendon, 
June 8, 1956, Div. 4. 

84.12 Evidence showing that perhaps the opposing railroad and the 
yendee would be competitive for certain types of freight, does not warrant 
imposition of a restriction on the unified rights. MO-F-5718, Ralph E. 
Taylor—Pur. (Portion)—Greig Freight Line, Inc., (Kent W. Woodward, 
Trustee), June 4, 1956, Div. 4. 


84.12 Restriction to preclude use of acquired rights in combination 
with those previously owned should not be imposed unless clearly shown to 
be in the public interest. 60 M. C. C. 301. Protestant’s service is distinctly 
different and responsive to different public needs. While protestant may be 
deprived of some traffic, its operations are profitable and the showing does 
not warrant imposition of the restriction requested. MC-F-6113, Worster 
Motor Lines, Inc.—Pur.—C. Austin Smith, July 19, 1956, Div. 4. 

84.12 Prior to dividing the radial rights no service through the base 
area was permissive, but when separate unrestricted certificates were issued 
to the two applicants here, they then could interline at the base point. 
Reunion of the two separate rights formerly composing the whole of a single 
radial irregular-route right does not require the imposition of a restriction 
against single-line service via the base area if it is in the public interest. 
60 M. C. C. 427 and 62 M. C. C. 550. MOC-F-6009, B. C. Truck Lines, Inc.— 
Control and Merger—Lagrange Truck Lines, Inc., .... M. C. C. ...., July 
17, 1956, Div. 4. 


84.2 Changed Pattern of Operation 
84.22 Scope 


84.22 Where it is feasible to conduct unified regular and irregular- 
route operating rights without unlawfully converting the irregular route 
service to regular route, the proposal may be approved. 56 M. C. C. 181. 
MC-F-5899, P. F. Felten—Pur.—Crouse Truck Line, Inc., June 22, 1956, 
Div. 4. 


84.25 Split of Irregular Authority 


84.25 Authority to serve points in the commercial zone should not be 
divided as proposed. A section 5 transaction should not be used as a vehicle 
for the creation of new operating authority and service by means of an 
unnatural division of operating rights without affecting the service rendered 
by vendor. Compare 57 M. C. C. 83. MOC-F-5894, Maryland Transportation 
Co.—Pur. (Portion)—Ray North, May 24, 1956, Div. 1. 


84.28 Split of Alternate Route 


84.28 Alternate routes are not severable from the routes to which 
they are appurtenant. 38 M. C. C. 125 and 56 M. C. C. 220. MO-F-5792, 
Barber Transportation Co.—Pur. (Portion)—Buckingham Transportation, 
Inc., July 10, 1956, Div. 4. 


84.29 Split of Commodity Authority 


84.29 Purchase of vendor’s separately described rights to transport 
sugar and petroleum products in bulk, approved, and retained general- 
commodity rights of vendor not modified by any condition to exclude the 
right to transport small shipments of packaged freight commodities. 60 
M. C. C. 222. MC-F-6046, M. J. O’Boyle & Son, Inc.—Pur. (Portion)— 
Virginia-Carolina Freight Lines, Inc., July 17, 1956, Div. 4. 
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84.29 Vendor proposes to sell the right to transport general commodi- 
ties and to retain the right to transport explosives over the same routes, 
Considering the special nature of the latter service such retention is not 
objectionable and may properly be approved. 57 M. C. C. 303, 310. MO-F. 


5792, Barber Transportation Co.—Pur. (Portion)—Buckingham Transpor- 
tation, Inc., July 10, 1956, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Even though some duplication in service may result, the circum- 
stances do not warrant denial of the application. MC-F-5846, New York 
Mid Hudson Trans. a nega ae og ay! Brothers Interstate 
Trucking Co., .... M. C. C. ...., June 25, 1956, Div. 


84.33 Registrable Intrastate Authority 


84.33 The Commission has declined to approve various transactions 
where severance of interstate and corresponding intrastate operating rights, 
theretofore operated by a single carrier, might result or had resulted in the 
creation of two rights, in place of one, to operate in interstate or foreign 
commerce over the same highways and between the same points; and it has 
declined to sanction the use of various devices in attempting to create two 
rights in place of one. See 45 M. C. C. 688. MOC-F-5777, Southern Pacific 
Transport Co.—Pur. (Portion)—Inland Motor Freight Lines, Inc., (Frank 
Brackney, Receiver), .... M. C. C. ...., June 4, 1956, Div. 4. 

To same effect: 

MC-F-5830, Ringle Truck Lines, Inc.—Pur.—Vincent Reed Truck Serv- 
ice, Inc., May 29, 1956, Div. 4. 

84.33 Findings conditioned to preclude vendor from instituting opera- 
tions under the second proviso of section 206 (a) of the Act by virtue of its 
retention of intrastate rights. Compare 65 M. C. C. 75. MC-F-6038, The 
Kaplan Trucking Co.—Pur.—Hessler Cartage Co., July 17, 1956, Div. 4. 

To same effect: 


MC-F-6113, Worster Motor Lines, Inc.—Pur.—C. Austin Smith, July 19, 
1956, Div. 4. 


84.34 Protective Conditions 


84.34 Approved subject to the condition that neither the vendor nor 
any person related to or affiliated with him shall use the intrastate rights 
retained by him as a basis for instituting interstate operations under the 
second proviso of section 206 (a) in serving any point which vendee may 
serve under the rights purchased. Compare 58 M. C. C. 500. MC-F-5970, 
Baggett Transportation Co.—Pur.—M. B. McLendon, June 8, 1956, Div. 4. 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Operations under the unified rights would be an entirely new 
service for which a need must be shown. In determining-that issue, weight 
may be given to the nature and scope of operations performed under tem- 
porary authority. MC-F-5718, Ralph E. Faylor—Pur. (Portion)—Greig 
Freight Line, Inc., (Kent W. Woodward, Trustee), June 4, 1956, Div. 4. 


85. Sound Transportation Conditions 
85.2 Efficiency 


85.20 Generally 


85.20 Protection should be afforded carriers providing all the service 
required not only for the benefit of the carriers themselves, but to promote 
stability and sound economic conditions in industry and the rendition of 
adequate transportation to the public. 55 M. C. C. 501. MC-F-5988, Arrow 
Trucking Co.—Pur. (Portion)—Roy L. Jones, June 22, 1956, Div. 4. 
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85.24 Operating Economy 


85.24 The transaction would enable vendee to enlarge its operations, 
utilize its vehicles more efficiently, and eliminate duplicating services and 
facilities. Approved. MC-F-6068, Penn Yan Express, Inc.—Pur.—N. C. 
Purdie Corp., July 19, 1956, Div. 4 


85.3 Competitive Effect 
85.30 Generally 


85.30 The transaction would be likely to disrupt the competitive bal- 
ance in the area, with harmful effect on the competing carriers and without 
compensatory benefit to the public, and would not foster sound economic 
conditions in the industry. Compare 60 M. C. C. 389. MC-F-5894, Maryland 
Transportation Co.—Pur. (Portion)—Ray North, May 24, 1956, Div. 4. 

85.30 The nonrepetitive character of the traffic causes the greatest 
difference between competition among household-goods carriers and other 
carriers. 40 M. C. C. 557, 558. MC-F-5498, Wheaton Van Lines, Inc.— 
Pur. (Portion) —Oliver W. Carleton, .... M. C. C. ...., May 21, 1956, 
Commission. 


85.30 Mere apprehension of loss of traffic is not a sufficient reason for 
denying a section 5 proceeding. 57 M. C. C. 790. MO-F-5975, McCormick 
Dray Line, Inc.—Pur.—John Lovell, July 19, 1956, Div. 4. 


85.31 Diversion of Traffic 


85.31 That the single-line service may divert some traffic from com- 
peting carriers and increase competition in the area is probable, but this 
result does not require denial of the application. MC-F-5846, New York 
Mid Hudson Trans. ee (Portion)—Hemingway Brothers Interstate 
Trucking Co., .... M. C. C. ...., June 25, 1956, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 As stated in 59 M. C. C. 756, the fact that vendee, a more 
aggressive carrier, would become a more formidable competitor in the terri- 
tory by providing a single-line service under the combined rights in lieu 
of the former interline does not of itself, preclude approval. All protestants 
are substantial carriers, not one indicating that its operations are unprofit- 
able and it does not appear that any one of them would lose such a volume 
of traffic as a result of vendee’s proposed single-line operations as to impair 
its service. MC-F-5970, Baggett Transportation Co.—Pur.—M. B. McLendon, 
June 8, 1956, Div. 4. 


85.33 Proof of Impairment 


85.33 Although the hearing was conducted only 2% months after in- 
stitution of temporary operations by vendee, protestants submitted no evi- 
dence of any traffic lost as a result of those operations and they would have 
availed themselves of the opportunity to show losses had they been substan- 
tial. MC-F-5921, Dorn’s Transportation, Inc.—Pur.—George Lehr, June 21, 
1956, Div. 4. 


85.33 The mere apprehension by competing carriers that they might 
lose some traffic does not alone warrant denial of the transaction proposed. 
MC-F-5498, Wheaton Van Lines, Inc.—Pur. (Portion)—Oliver W. Carleton, 

. M.C. C. ...., May 21, 1956, Commission. 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


Chicago, St. P., M. & O. Ry. Co., Trackage Rights, (Embraced in F. D. 
18804), F. D. 18990, July 16, 1956, Div. 4. 
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Railroad Freight Traffic Between Everett and Bellingham, Wash., No. 
31956, May 28, 1956, Div. 3. 


South Western R. Co., Operation, F. D. 18465, May 29, 1956, Div. 4. 
87. Disposition of Unification Applications 


87.1 Merger 
87.18 Motor Truck Lines—Approved 


B. C. Truck Lines, Inc.—Control and Merger—LaGrange Truck Lines, 
Inc., MC-F-6009, July 17, 1956. 


B & H Transfer & Storage, Inc.—Pur.—-C. B. Boydston and J. C. Hilton, 
MC-FC-57434, June 7, 1956. 


Baggett Transportation Company—Pur.—M. B. McLendon, MC-F-5970, 
June 8, 1956. 


Bussmann, Harry T., Jr.—Pur.—Albert F. Willie, MC-F-6110, July 3, 
1956. 
Dorn’s Transportation, Inc.—Pur.—George Lehr, MC-F-5921, June 21, 
56. 


Felten, P. F.—Pur.—Crouse Truck Line, Inc., MC-F-5899, June 22, 
1956. 


Graf Bros., Inc.—Pur.—Ralph Cormier, MC-F-5924, May 24, 1956. 


Haas, Urban J. and Cyril H. Wissel—Pur.—Lynn Roddy, MC-F-6044, 
July 19, 1956. 


Jones Truck Lines, Inc.—Pur.—H. E. English, MC-F-6019, June 19, 
1956. 


Kaplan Trucking Co. (The)—Pur.—Hessler Cartage Co., MC-F-6038, 
July 17, 1956. 


McCormick Dray Line, Inc.—Pur.—John Lovell, MC-F-5975, July 19, 
1956. 


Navajo Freight Lines, Inc.—Pur.—Mervyn M. Comstock, MC-F-5835, 
July 19, 1956. 


Pacific Motor Trucking Co.—Pur.—Pacific Freight Lines, MC-F-5783, 
June 4, 1956. (Embraces MC-F-5932). 


Penn Yan Express, Inc.—Pur.—N. C. Purdie Corp., MC-F-6063, July 19, 
1956. 


Porto Transport, Inc.—Pur.—Sommer’s Motor Lines, Inc., MC-F-5762, 
June 19, 1956. (Embraces MC-F-5763). 


Ringle Truck Lines, Inc.—Pur.—vVincent Reed Truck Service, Inc., MC- 
F-5830, May 29, 1956. 


Roadway Cargo, Inc.—Pur.—Schneider Truck Line, MC-FC-58226, 
June 15, 1956. 


Wheaton Van Lines, Inc.—Pur. (Portion)—Oliver W. Carleton, MC-F- 
5498, May 21, 1956. 


Worster Motor Lines, Inc.—Pur.—C. Austin Smith, MC-F-6113, July 
19, 1956. 


87.17 Motor Truck Lines—Denied 


Cooper, Jack, Jr., and Thom Cooper—Pur.—tTransport Trucking Co., 
MC-F-5904, July 17, 1956. 


Dairy Transport Co.—Pur.—Rex Tank Service, Inc., MC-F-5909, June 
22, 1956. 


Kenmore Transportation Co.—Pur.—Grover C. Wellington, MC-F-5920, 
July 6, 1956. (Embraces MC-FC-55951). 


Michigan Produce Haulers—Pur.—H. E. Jensen, MC-F-6020, June 4, 
56. 
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Novick Transfer Co., Inc.—Pur.—C. R. Clem, MC-F-5959, June 12, 
1956. 

87.2 Purchase of a Portion of Franchise 
87.23 Motor Truck Lines—Approved 

Barber Transportation Co.—Pur. (Portion)—-Buckingham Transporta- 
tion, Inc., MC-F-5792, July 10, 1956. (Embraces MC-103435, Sub 62). 

Faylor, Ralph E.—Pur. (Portion)—Greig Freight Line, Inc., (Kent W. 
Woodward, Trustee), MC-F-5718, June 4, 1956. (Embraces MC-F-5721), 
H. L. Grubb. 

Keystone Motor Express, Inc.—Pur. (Portion)—-Greig Freight Line, 
Inc., (Kent W. Woodward, Trustee), MC-F-5721, June 4, 1956. (Embraced 
in MC-F-5718). 

New York Mid-Hudson Trans. Corp.—Pur. (Portion)—-Hemingway 
Brothers Interstate Trucking Co., MC-F-5846, June 25, 1956. 

O’Boyle, M. I. & Son, Inc.—Pur. (Portion)—vVirginia-Carolina Freight 
Lines, Inc., MC-F-6046, July 17, 1956. 

. —. Darl D.—Pur. (Portion)—Fred E. Wiley, MC-F-6080, June 
87.27 Motor Truck Lines—Denied 

Bt Trucking Co.—Pur. (Portion)—-Roy L. Jones, MC-F-5988, June 
22, . 

Maryland Transportation Co.—Pur. (Portion)—-Ray North, MC-F-5894, 
May 24, 1956. 

Santa Fe Transportation Co.—Pur. (Portion)—Pacific Motor Trucking 
Co., MC-F-5932, June 4, 1956. (Embraced in MC-F-5783). 

Southern Pacific Transport Co.—Pur. (Portion)—Inland Motor Freight 
Lines, Inc., (Frank Brackney, Receiver), MC-F-5777, June 4, 1956. (Em- 
braced in MC-F-5814). 

Wenglikowski, Casmer E. and Edward D.—Pur. (Portion)—-Wolverine 
Trucking Co., MC-F-6121, June 29, 1956. 

Yellow Transit Freight Lines, Inc.—Pur. (Portion)—Inland Motor 
Freight Lines, Inc., (Frank Brackney, Receiver), MC-F-5814, June 4, 1956. 
(Embraced in MC-F-5777). 





Recent Court Decisions 


By Warren H. Waener, Editor 





Section 13 rates within Utah—evidence before State Commission irrelevant—costs 


and returns on intrastate traffic—collateral attack against order in Ex Parte 
No. 175. 


Public Service Commission of Utah, et al. v. United States, et al. 


(Civil No. C-8-56) 
On May 23, 1956, a three-judge court for the District of Utah, 


Central Division (one judge dissenting), declined to enjoin the order of 
the Commission granting an increase of intrastate rates in a section 13 
proceeding growing out of the increases in the interstate rates in Ex 
Parte No. 175. 


Quoting from the majority opinion: 


It was also found that the undue burden and unjust discrimi- 
nation should be removed by applying to the Utah intrastate rates 
and charges the interstate increase authorized in Ex Parte 175 on 
like intrastate traffic. The increases, however, were limited by the 
provision ‘‘that increases may not be made in intrastate rates to 
levels higher than the interstate rates on like traffic to or from Utah 
for like or greater short-line distances over the same lines of rail- 
road, except in instances where the interstate rates, and not the 
intrastate rates, are designated as published to meet motor-carrier 
competition.’’ It is conceded that the findings meet the require- 
ments of King v. United States, 344 U. S. 254, but it is urged that 
the evidence does not sustain them. 

The Utah Commission did not authorize the increases within 
the time provided in the order and the railroads were then directed 
by the Interstate Commerce Commission to make the 15% increase 
effective on Utah intrastate rates as of March 13, 1956. This action 
followed. 

The matter is before us on the record of the Interstate Com- 
merce Commission proceedings under Section 13. At the opening 
of the trial the plaintiffs introduced in evidence the Interstate Com- 
merce Commission records and, in addition, offered the record of 
proceedings made before the Public Service Commission of Utah. 
The court reserved ruling on the admissibility of the latter record, 
which had not been introduced in the proceedings before the Com- 
mission. It is well settled that when an order of the Interstate 
Commerce Commission is questioned in an action of this nature, 
the court shall consider only such matters as were before the Com- 
mission prior to the issuance of its order. Tagg Bros. & Moorehead 
v. United States, 280 U. S. 420, 443; Louisville & Nashville R. Co. 
v. United States, 245 U. S. 463, 466; New York v. United States, 
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331 U. S. 284, 335; Sakis v. United States, 103 F. Supp. 292, App. 
Dismissed, 344 U. 8. 801. The record in the State proceeding is 
irrelevant and the objection to its admission in evidence is sus- 
tained. ... 

The purpose of § 13(4) is not limited to the removal of unjust 
and unreasonable discriminations against interstate commerce as it 
relates to persons and localities, but it imposes on the commission 
the affirmative duty ‘‘to take other important steps to maintain an 
adequate railway service for the people of the United States.’’ 
Wisconsin R. R. Commission v. C. B. & Q. R. Co., 257 U. 8. 563, 585; 
Florida v. United States, 282 U. S. 194. 

In determining the validity of an order of this nature, a re- 
viewing court may not weigh the evidence; it may not negative the 
action of the Commission, being ‘‘one of those agencies presumably 
equipped or informed by experience to deal with the specialized 
field of knowledge, whose findings within that field carry the 
authority of an expertness which courts do not possess and there- 
fore must respect,’’ if from a consideration of the entire record 
there is a rational basis for the action. Universal Camera Corp. 
v. Labor Board, 340 U. S. 474, 488. The court may set aside the 
order, ‘‘when it cannot conscientiously find that the evidence sup- 
porting that decision is substantial, when viewed in the light that 
the record in its entirety furnishes, including the body of evi- 
dence opposed to the Board’s view.’’ Universal Camera Corp. v. 
Labor Board, supra... . 

The principal contention of the plaintiffs is that the evidence 
does not sustain the finding that the existing intrastate rates cause 
undue, unreasonable and unjust discrimination against interstate 
commerce. It is said that the evidence fails because there has been 
no separation of interstate and intrastate costs and revenues. The 
evidence is to the effect that there is no distinction in the handling 
of interstate and intrastate freight shipments. They are both han- 
dled on the same trains, by the same crews; the same accounting 
department, the same traffic department, and the same facilities 
are used in the dispatch of both shipments. Under such conditions, 
the contention of the plaintiffs has been rejected by the courts. . . . 

This does not mean that there must be a uniformity in inter- 
state and intrastate rates. Intrastate transportation is primarily 
the concern of the state. The Interstate Commerce Commission is 
without authority to supplant intrastate rates unless there are find- 
ings supported by evidence that conditions exist which may bring 

§ 13(4) into play. To authorize an interference with intrastate 
rates, it must be shown that the intrastate and interstate traffic are 
intimately bound together; that the conditions incident to intra- 
state transportation are no more favorable than those incident to 
interstate traffic, and that the intrastate rates involved are ab- 
normally low and are not contributing their fair share of the reve- 
nue to which the railroads are entitled. The mere existence of a 
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disparity in rates is not enough to warrant interference by the 
Interstate Commerce Commission. North Carolina v. United 
States, 325 U. S. 507, 516. The State Commission has complete 
control of intrastate rates so long as those rates do not unduly 
burden or discriminate against interstate commerce... . 

Plaintiffs’ contention that the order relating to the Utah intra- 
state rates is invalid because of the flat percentage increase of 15% 
in Ex Parte 175, with a savings clause, was contrary to law, is 
without merit. The validity of the Commission’s order in Ex Parte 
175 is not subject to a collateral attack... . 

The determination of just and reasonable rates is for the Com- 
mission, not the courts. . . . The courts, in appropriate cases, have 
upheld flat horizontal percentage rate increases which contained a 
savings clause to prevent injustices. 

The plaintiffs urge that the record discloses that the Utah intra- 
state rates, without the 15% increase, are contributing more, not 
less, than their fair share of the overall revenue needs of the rail- 
roads. The Commission did not so find. 





Abandonment—reversal of Examiner by Division—even though Court doubts wisdom 


of Commission’s decision, it is not permitted to substitute its judgment. 


Lester O. Pratt, et al. v. Interstate Commerce Commission, et al. (No. 


919 Civil) 
A three-judge court for the Northern District of Iowa, May 25, 1956, 


Western Division, denied an injunction sought by the Iowa State Com- 
merce Commission and others to enjoin an order of the Interstate Com- 
merce Commission authorizing abandonment of 19.375 miles of a branch 
line of the Chicago and North Western Railway. 





Quoting from the memorandum opinion of the Court: 


The Commission did not agree with the trial examiner’s con- 
clusions. Plaintiffs urge that the Commission was required to give 
the findings of the examiner weight similar to that given the report 
of a special master. This argument was specifically rejected in 
Universal Camera Company v. N. L. R. B., 340 U. 8. 474, 492. In 
the last cited case the Court also held that the substantial evidence 
standard is not modified in any way when the Commission and the 
examiner disagree, and the Court further stated that the signifi- 
cance of the examiner’s report depends largely upon the importance 
of credibility in the particular case. 

In our present case the diverse conclusions are not based, at 
least to any substantial extent, upon conflicting conclusions as to 
the credibility of witnesses. 

Plaintiffs raise the legal issue that the Commission can not 
authorize the abandonment of the 19 mile segment here involved 
unless it can be demonstrated that the entire branch of which the 
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segment is a part can be shown to be unprofitable. In answer to 
this contention the Commission quoted from its decision in Oil 
Fields & 8S. F. Ry. Co. Abandonment, 242 I. C. C. 93, 97, as follows: 


‘* Abandonment of a portion of a branch line of railroad 
because of unprofitable operation properly may be permitted 
notwithstanding that the losses incurred in operating the un- 
profitable portion may be less than the earnings accruing from 
the portion of the branch line to be retained.”’ 


Plaintiffs in support of their contention rely upon Southern Rail- 
way Co. v. Hatchett, 174 Ky. 463, 192 S. W. 694, and Nelson v. 
Northern Pacific, 8 Wise. RC 685. These cases were decided long 
before the enactment of the 1920 transportation act upon which 
our present proceedings are based. Section 1(20) of 49 U. 8. C. 
clearly authorizes the Commission to issue certificate of abandon- 
ment for ‘‘a portion or portions of a line of railroad, or extension 
thereof.’’ The Commission’s position on this issue is fully sup- 
ported by State of Georgia v. United States, D. C. E. D. Va., 28 
F. Supp. 749, in which case the court states (pp. 750-751) : 


‘‘# * * There is but one question in the case, therefore, 
i.e. whether the Commission may permit the abandonment by 
an interstate carrier of a portion of a line of railroad chartered 
by a state without a showing that the operation of the entire 
line, and not merely the portion sought to be abandoned, con- 
stitutes a burden upon interstate commerce. We think that 
the question must be answered in the affirmative. 

“The transportation act of 1920 introduced into federal 
legislation a new railroad policy, seeking to insure an adequate 
transportation service. A primary aim of that policy is to 
secure the avoidance of waste. Texas v. United States, 292 
U. 8. 522, 532, 54 S. Ct. 819, 78 L. Ed. 1402. As a means of 
avoiding the waste incident to the maintenance of transporta- 
tion facilities a certificate of public convenience and necessity 
from the Commission is required before a carrier by railroad 
engaged in interstate commerce may extend any of its lines; 
and carriers are permitted to abandon ‘all or any portion of 
a line’ upon obtaining such certificate. 49 U. S. C. A. § 1 
(18) (19) (20).° * *”’ 


See also State of North Carolina v. United States, D. C. M. D. 
a 124 F. Supp. 529; Colorado v. United States, 271 U. S. 

We have some doubt about the wisdom of the decision reached 
by the Commission. However, we are not permitted to substitute 
our judgment for that of the Commission. The Commission is re- 
garded as the expert in the field of transportation and is charged 
with primary responsibility for carrying out the policies of the 
National Transportation Act. 
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Emergency Car Service Order No. 910—legislative emergency. 
Daugherty Lumber Co., et al. v. United States, et al. (Civil No. 8541) 


In May, 1956, a three-judge court for the District of Oregon dis. 


missed a petition for a permanent injunction and vacated a temporary 
restraining order against the Commission’s emergency service order 
No. 910 prescribing restrictions against delay in handling cars. 


Quoting from the memorandum opinion of the Court: 


The Defendants and Intervenors, Pro-Defendant, through their 
appearances, admit the alleged factual situation, but, in effect, deny 
the legal effect thereof. 

It has been agreed among counsel, with the consent of the ma- 
jority of the Court, that the issue of law presented by these respec- 
tive contentions should be submitted to the Court upon the record 
and the briefs of the parties. 

Accordingly we accept as true all that the Plaintiffs and In- 
tervenors Pro-Plaintiff allege and contend in their respective ap- 
pearances. 

The Plaintiffs urge that Service Order No. 910 is invalid for 
the reason that no ‘‘emergency’’ existed at the time of its entry. 
This suggestion causes us to reflect and remind ourselves that the 
first step of governmental tyranny is through policing and restric- 
tive acts without notice or hearing to the persons thereby affected. 
In this view one might think that before declaring the existence of 
an emergency and ordering a disruption of the twenty-year existent 
practice of shipping via railroads by a large segment of the lumber 
industry of the Pacific Northwest, the Commission would afford 
prior notice and an opportunity to be heard by those affected by its 
order. However, this observation of policy is of no import for the 
reason that Congress has delegated the inquiry of the existence of 
an emergency in the province and ‘‘in the opinion’’ of the Com- 
mission. See Avent v. United States of America, 266 U. S. 127; 
69 L. Ed. 202. 

The Congressional authority thus granted to the Commission 
is an implement or enforcement of legislative action. It follows, 
therefore, that the definition or meaning of ‘‘emergency’’ must be 
viewed in a legislative sense as distinguished from the common- 
place meaning of an ‘‘unforeseen combination of circumstances 
which calls for immediate action.’’ 

Legislative emergencies are those situations where the common 
good or public interest is legislatively declared to be paramount to 
individual interests. Common knowledge tells us that legislative 
action effective immediately, has on legion occasions been adopted 
to correct an adverse public interest situation of long standing. 
Furthermore, common knowledge tells us that a shortage of railroad 
cars available to the lumber industry in the Pacific Northwest has 
occurred during the summer and fall months annually for many 
years last past. We further know, from common knowledge, that 
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the reason or cause of this ‘‘car shortage’’ is a contentious question 
among the railroads and the several classes of shippers. We accept 
the contention of the plaintiffs that the enforcement of Service 
Order No. 910 will not alleviate the ‘‘car shortage,’’ however, this 
Court has no province in the matter as a legislative emergency de- 
clared by Congress or one of its administrative agencies is not sub- 
ject to judicial review upon its merits. 


‘*The commission having based their order on their opinion 
that an emergency such as was contemplated by the statute 
existed, it is not within the power of the court to annul their 
order on the ground that the administrative power conferred 
on the commission was unwisely or improvidently exercised. 
Baltimore, ete. R. Co. v. Lambert Run Coal Co., 258 U. 8. 377, 
66 L. Ed. 671.’’ 


The ‘‘opinion’’ of the Commission had to be based upon some 
information before it and in the absence of a contention that the 
‘‘opinion’’ of the Commission was motivated by fraud, wrongdoing 
or capriciousness, this Court has no office to review the ‘‘opinion”’ 
of the Commission... . 

The effect and restriction of the order applies to all shippers 
and is not discriminatory. Therefore, any adverse effect upon one 
mode of marketing as against another mode not so affected, even 
though engaged in business competition, is not an infringement 
upon a legal right... . 

It follows that neither Plaintiffs nor Intervenors Pro-Plaintiff 
have a ‘‘legal right or interest’’ that is unjustly affected by Service 
Order No. 910. 





Alternative rates—record before the Commission necessary. 
Sarah F. Hyatt v. United States (Civil No. 2259-54) 


On May 29, 1956, a three-judge court for the District of Columbia 


(one judge dissenting) declined to set aside the order of the Commission 
in Institute of Scrap Iron & Steel v. Aberdeen & R. R. Co., 288 I. C. C. 
395, refusing to establish alternative rates on iron and steel scrap, de- 
pendent upon weight. 


Quoting from the majority opinion: 


In essence, the Institute’s complaint before the Commission 
alleged that rail rates on minimum carload shipments of 80,000 
pounds of iron and steel scrap within southern territory and from 
southern territory to certain points in official territory were un- 
reasonably high and that the failure of the railroads to establish a 
seale of rates to alternate with any existing scales, based upon 
minimum carloads of 80,000 pounds on shipments from southern 
to all points in official territory was unreasonable. The Institute, 
acting for its member shippers, had also asked the Commission to 
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order named rail carriers to cease and desist from violating Section 
I and III of the Interstate Commerce Act and that rates and 
charges under attack by the Institute be decreed unreasonable be- 
yond the extent of any rates and charges made in excess of 132% 
of the base rates in effect June 30, 1946, and that adjustments for 
the future be made to the extent that they might be determined to 
be unjust and unreasonable... . 

Reduced to its core, Plaintiff really seeks alternative freight 
rates based upon alternative minimum carload weights, so that 
where carloads are shipped weighing 80,000 pounds or more, the 
freight rate on such a carload would be 85% of the freight rate on 
carloads weighing 50,000 pounds. Plaintiff thus seeks dual minima 
rates to apply to shipments from origin points in southern territory 
to destination points in official territory. Unless Plaintiff shall 
prevail scrap iron freight rates, speaking generally, from origins 
in southern territory to destinations in official territory will con- 
tinue to apply on the basis of 50,000 pound rates with no reduction 
being allowed for carloads containing 75,000 pounds or more. 
Plaintiff has not brought to us a certified copy of the record upon 
which the Commission’s findings are based. After careful con- 
sideration of all available material, we can see no basis upon which 
we may rule that the Commission has disregarded the evidence and 
failed to make adequate findings, or upon which we may disturb 
such findings as the Commission has made. The Court has told us 
that ‘‘The settled rule is that the findings of the Commission may 
not be assailed upon appeal in the absence of the evidence upon 
which they were made.’’ When the case was heard, both court and 
counsel were aware of the handicap under which we would labor 
because of the lack of the evidence upon which the Commission had 
based its findings. At the court’s request, counsel cooperated fully 
in the preparation of abstracts which might form the basis for 
concessions, in the nature of a stipulation, to result in an agreed 
statement of fact. We were oversanguine with respect to the de- 
vice, for sharp conflicts are apparent to such a degree that recon- 
ciliation simply cannot be achieved on the record here. 

We must therefore consider the case within the limits of the 
review authority conferred upon us, for our function is exhausted 
‘*when there is found to be a rational basis for the conclusions ap- 
proved by the administrative body.’’ 

In addition to our consideration of such exhibits, briefs and 
analyses as have been submitted by the parties, we have made a 
detailed study of the Examiner’s Report, as proposed, against the 
Report of the Commission’s Division 3. Reference to the latter will 
disclose that the proposed report of the Examiner was largely fol- 
lowed. The Commission considered among other elements, values, 
comparative rates, the mileage of service bought, the prices of scrap 
at the times when comparisons were made, rates in official territory, 
the effect upon the latter of the recommended rates, the revenue 
needs of the carriers, both in the South and in official territory, and 
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various other factors, including truck competition in special situa- 
tions and the problems confronting shippers to border points. 

A review of factual differences between the Division 3 Report 
and the proposed findings of the Examiner demonstrates that Divi- 
sion 3 largely followed and placed substantial reliance upon the 
Examiner’s findings, indeed such differences as there are assume 
importance only as to the conclusions ultimately reached by Divi- 
sion 3. The risk of overburdening this opinion in the particulars 
hereinafter set forth is undertaken only that it may appear that 
Plaintiff has not sustained the heavy burden inevitable in such a 
situation, and that there was a rational basis for the Commission’s 
action. ... 

We certainly cannot say that the report of Division 3 and the 
action of the Commission lack a rational basis, even though we 
can realize how the Examiner and Plaintiff might have expected a 
different result. We cannot say that the Division 3 report and the 
Commission order could not have gone the other way. That is 
especially so in light of the fact, as the Examiner notes, ‘‘that 
alternating rates and minimums are, and have been for some time 
past, in effect throughout the South, the Southwest, and from the 
South to border and other points in the North.’’ On the other 
hand, it is not for the court to say that a dual system will not dis- 
criminate against a small shipper who cannot load above 50,000 
pounds. It is not for us to judge the effect of Plaintiff’s requested 
South-to-North rates on the rates prevailing in official territory or 
on the carriers’ revenue problems. We cannot appraise the effect 
of possible truck competition or the place of barges in the national 
transportation pattern. Many intangibles enter into so delicate a 
matter as ascertainment of the public interest in this highly spe- 
cialized field. In short, we are bound to recognize, as the Court 
tells us, that a Commission order ‘‘is the product of expert judg- 
ment which carries a presumption of validity. And he who would 
upset the rate order under the Act carries the heavy burden of 
making a convincing showing that it is invalid because it is unjust 
and unreasonable in its consequences.”’ 

A majority has concluded that there is warrant in the record 
for the judgment of the body of rate experts. It therefore follows 
that the Commission’s order must stand. 





Through routes and joint rates—shorthauling—Ogden Gateway case. 


Denver & Rio Grande Western R. Co. v. Union Pacific R. Co., et al. 
(Nos. 117, 118, 119, 332, 333, 334) 


On June 11, 1956, the Supreme Court sustained the order of the 
Commission in Denver & R. G. W. R. Co. v. Union Pac. R. Co., 287 
I. C. C. 611. In so doing, the Supreme Court reversed the decision of 
the Colorado District Court; and affirmed in part and reversed in part 
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the decision of the Nebraska District Court. Justices Frankfurter and 
Harland dissented. 


Quoting from the opinion of the majority by Mr. Justice Black: 


The Rio Grande’s petition before the Commission alleged that 
through routes with the Union Pacific already existed through the 
Ogden Gateway. It contended that they had been created and 
used by the Union Pacific. On this basis Rio Grande claimed that 
the restrictive conditions of § 15 (4) did not apply and that the 
Commission need not concern itself with those conditions but should 
proceed to establish reasonable joint rates under § 15 (3). After 
hearing much evidence the Commission rejected this contention and 
found that the through routes claimed by Rio Grande did not 
exist.2 The Commission went on to find, however, that through 
routes should be established with reference to certain commodities 
such as fruits, perishable foods, and livestock in a limited geo- 
graphical area. The Commission found in accordance with § 15 (4) 
that these new routes were needed ‘‘to provide adequate and more 
economic transportation. .. .’’ It also found as required by § 15 (3) 
that through routes and joint rates for the specified commodities 
were ‘‘necessary and desirable in the public interest.’’ 287 1. C. C. 
611, 659. 

On the basis of its findings the Commission ordered the Union 
Pacific to establish through routes for the specified commodities 
and to establish joint rates the same as applied on its own and other 
connecting lines. The Union Pacific considered itself aggrieved 
because the order required establishment of some through routes 
and joint rates. The Rio Grande considered itself aggrieved both 
because of the geographical limitations of the Commission’s order 
and because joint rates were not established for all commodities. 
The Union Pacific challenged the ICC order in a three-judge United 
States District Court in Nebraska and the Rio Grande challenged 
it in a three-judge United States District Court in Colorado. See 
28 U. S. C. §§ 1336, 2284, 2321-2325. The Colorado court upset 
the order on a single ground. It held that there was no substantial 
evidence to support the finding that through routes were not in 
existence. Had the Commission found there were established 
through routes, the Colorado court reasoned, much broader relief 
for the Rio Grande might have been ordered, since the restrictions 
of § 15 (4) would not have been applicable. Consequently the 
Colorado court remanded the case to the Commission for further 
consideration. 131 F. Supp. 372. The Nebraska court accepted the 
Commission’s finding that no through routes were in existence. It 
then held that there was evidence before the Commission sufficient 
to support the finding under § 15 (4) that through routes were 





8 Five Commissioners thought that through routes were in existence; 
five were of the opinion that they were not. Under ICC practice this meant 
that - Rio Grande had failed to prove its allegation that through routes 
existed. 
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needed ‘‘in order to provide adequate and more economic trans- 
portation’’ for specified commodities shipped from the Northwest 
to initial destination points on the Rio Grande for ‘‘in-transit 
privileges incident to reshipment to points east of Denver... .”’ 
132 F. Supp. 72, 82. The Nebraska court declined, however, to 
sustain the Commission’s action with reference to shipments not 
requiring such transit services. Both District Court decrees are 
now before us on direct appeal under 28 U. 8. C. §§ 1253 and 
2101 (b). They were consolidated for oral argument and we treat 
them together here. It is convenient to take up first the Colorado 
court’s holding. 

In considering the question of through routes under § 15 (4) 
we begin with our recent holdings and opinions in Thompson v. 
United States, 343 U. S. 549; United States v. Great Northern R. 
Co., 343 U. S. 562. We there emphasized the purpose of § 15 (4) 
to bar the Commission from compelling railroads to establish 
through routes resulting in trunkline ‘‘short-hauls’’ without faith- 
ful observance of restrictive conditions imposed by that section. 
At the same time we recognized that Commission action is not 
necessary to the creation of through routes. We pointed out that 
a through route is ordinarily a voluntary arrangement, express or 
implied, between connecting carriers, and that the existence of 
such an arrangement depends on the circumstances of particular 
cases. We said in Thompson v. United States, supra, at 557, that 
‘*In short, the test of the existence of a ‘through route’ is whether 
the participating carriers hold themselves out as offering through 
transportation service.’’ Findings of through routes can there- 
fore be made on the basis of express agreements between carriers 
or on the basis of inferences drawn from continuous practices suffi- 
cient to show that through routes exist even though not provided 
for in formal contracts or tariffs. The question in each case is one 
of fact. Cf. Through Routes and Through Rates, 12 I. C. C. 163, 
166-167. The Colorado court viewed the evidence here as showing 
beyond dispute the existence of through routes both by formal 
tariffs and by long railroad practices. Whether the evidence could 
have justified the Commission in finding the existence of through 
routes we need not determine. We are satisfied, however, that the 
evidence before the Commission did not compel it to make such a 
finding and that its conclusion that the through routes claimed were 
not in existence is supported by substantial evidence... . 

. . . It quite plainly appears from the record that there has 
been a long-standing struggle between the Union Pacific and the 
Rio Grande over the efforts of the Union Pacific to keep the Ogden 
Gateway closed. We think the record supports the finding of the 
Commission that: 


‘‘There is no indication that any of the defendants has ever 
solicited any traffic from and to the areas here concerned for 
routing over a Rio Grande route by which a higher combina- 
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tion rate applied, or has ever used such a Rio Grande route 
except where called upon to do so by routing specified by the 
shipper or by a prior connecting carrier. In other words, s0 
far as this record shows, ‘the carriers’ course of business’ has 
been and is to use the Union Pacific routes except where called 
upon to use the Rio Grande routes by force of shippers’ or 
connecting carriers’ routing. The whole course of conduct of 
the Union Pacific, so far as revealed, has been for many years 
and is now to guard jealously its long haul and not open com- 
mercially the Rio Grande routes on this traffic.’’ 287 I. C. C. 
at 618. 


We adhere to the ‘‘holding out’’ test of the Thompson case. The 
evidence before the Commission was not such as to compel it to 
find that the Union Pacific held itself out as offering through serv- 
ice over the Rio Grande lines. It was error for the Colorado Dis- 
trict Court to set aside the Commission’s finding and to remand 
the case to the Commission. This brings us to a consideration of 
the Nebraska District Court’s action. 

The Commission required the Union Pacific to establish 
through routes and joint rates with the Rio Grande for the carriage 
of certain commodities including livestock, fresh fruits and vege- 
tables, frozen foods, butter, and eggs. The order rested on the 
Commission’s conclusion that such through routes and joint rates 
were ‘‘necessary and desirable in the public interest, in order to 
provide adequate and more economic transportation. . . .’’ 287 
I. C. C., at 659. This conclusion was based on findings from a vast 
amount of evidence both oral and written. The pertinent language 
of § 15 (4) allows the Commission to establish through routes 
where ‘‘needed in order to provide adequate, and more efficient or 
more economic, transportation.’’ The dispute in the Nebraska 
court and here relates principally to the adequacy of the existing 
transportation services. The efficiency of Union Pacific services 
was established beyond dispute. 

Section 15 (4) empowers the Commission to consider the in- 
terests of shippers and the kind of services they get and need as 
well as the interests of carriers in determining whether additional 
routes should be established to provide ‘‘adequate’’ and ‘‘more 
economic’’ transportation service. We have held that in deter- 
mining this question the Commission should look beyond the mere 
adequacy of the carrier’s physical operations ‘‘to the broader pub- 
lic interest which embraces service to shippers and the rates they 
pay.’’ Pennsylvania R. Co. v. United States, 323 U. S. 588, 591-593. 
The duty of the Commission, as we there stated, is to try to strike 
a fair balance in satisfying the needs of shippers, railroads, and 
the public. This of course calls for the Commission to exercise its 
informed judgment, having in mind its statutory obligation to de- 
velop, coordinate and preserve an adequate national transportation 
system. This it did. Relying on our interpretation of § 15 (4) in 
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the Pennsylvania Railroad case, the Commission considered the 
various interests here. It found that: ‘‘Because of their generally 
perishable nature, food articles . . . must be moved to market with 
expedition and care, and over as many routes as possible. This 
requires that many routes be open in order that unnecessary inter- 
ruptions of the free flow of such commodities may be avoided and 
that as much flexibility as possible in the distribution process be 
permitted. A number of services, not only at origin and destina- 
tion, but en route, which are not usually required in the movement 
of ordinary traffic, must be provided for these perishable and semi- 
perishable commodities.’’ 287 I. C. C., at 656. There are facilities 
along the Rio Grande route for feeding and grazing livestock in 
transit, and for partial unloading, storing or processing other ship- 
ments in transit. As a result shippers in the Northwest Territory 
were found to be ‘‘debarred from effective participation in the 
widespread system developed for the marketing of such commodi- 
ties’? and processors, shippers and dealers along the Rio Grande 
were found to be at a disadvantage in competing with those on the 
Union Pacific. For the specified commodities the Commission 
found the Union Pacific routes to be ‘‘inadequate and less economic 
than the Rio Grande routes.’’ The Nebraska District Court sus- 
tained the Commission’s order with reference to shipments which 
required transit services on the Rio Grande. We agree with this 
portion of the holding. We cannot say that the Commission acted 
in excess of its authority in concluding, on the mass of evidence 
before it, that through routes and joint rates on the specified com- 
modities were needed to provide adequate and more economic trans- 
portation and were necessary in the public interest. 

But the scope of the Commission’s order was cut down by the 
Nebraska court insofar as it established through routes and joint 
rates on shipments that did not require transit services such as we 
have mentioned. We disagree with the Nebraska District Court 
in this respect. The evidence showed and the Commission found 
that in marketing food and other perishable products it is a general 
practice among railroads to allow diversion of carloads in transit 
as markets are found and sales are made. The successful operation 
of this practice requires the existence of joint through rates to the 
final market, since diversion or reconsignment would often, as a 
practical matter, be unavailable to a shipper who is compelled to 
reconsign his goods at high combination rates. The Commission 
found that ‘‘If a shipment reaches a point through which a combi- 
nation of rates applies and the sale is lost, it is frequently necessary 
to dispose of the shipment at that point at a forced or distress price. 
Such points are called closed or pocket markets.’’ 287 I. C. C., at 
642. To illustrate its conclusion that combination rates result in 
inadequate transportation service in situations where shippers are 
compelled to reconsign, the Commission noted that: ‘‘Idaho pro- 
ducers are in competition with shippers in other producing areas 
and find it difficult to compete on shipments routed over the Rio 
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Grande via Ogden or Salt Lake City. One Idaho shipper has made 
few sales of potatoes in the Southwest in the last several years be- 
cause of pocket markets there.’’ 287 I. C. C., at 643. Pocket 
markets, of course, exist because reconsignment is possible only at 
high combination rates. We see no reason why a shipper’s privi- 
lege to have his goods reconsigned at joint rates should not be con- 
sidered on the same basis as transit services in determining the 
adequacy and economy of existing transportation. We think it 
was error for the Nebraska court to narrow the scope of the Com- 
mission’s order by excluding shipments of commodities which so 
urgently need the advantage of reconsignment privileges at joint 
rates. 

... It is entirely possible that the Commission could have made 
findings contrary to those it did make. But on the whole we are 
unable to say that the Commission did not strike a fair balance in 
finding that the evidence required the establishment of these 
through routes and joint rates. After consideration of all the con- 
tentions made, we hold that the Nebraska court should have sus- 
tained the Commission’s order in full. Since the Commission’s 
order is justified under §§ 15 (1), 15 (3) and 15 (4) we have no 
occasion to consider contentions raised under §§ 3 (1) and 3 (4). 

The judgment of the District Court of Colorado is reversed 
with directions to dismiss the bill. The judgment of the Nebraska 
District Court is affirmed insofar as it affirmed the order of the 
Commission, and is reversed insofar as the court refused to enforce 
the Commission’s order. 


Quoting from the dissenting opinion of Mr. Justice Frankfurter : 


I agree with the Court that through routes were not in exist- 
ence and that joint rates are therefore not empowered under § 15 
(3) of the Interstate Commerce Act, unqualified by § 15 (4). 54 
Stat. 898, 911-912, 49 U. S. C. § 15 (3), (4). The controversy thus 
turns on the enforcement of congressional policy expressed as fol- 
lows in § 15 (4).... 


As is true so often in applying regulatory legislation, the general 
approach—that is, the starting point—may be determinative of 
the result. It makes a vital difference whether § 15 (4) is deemed 
a restriction on the power of the Interstate Commerce Commission 
which is to be closely confined and sharply construed or whether 
it is deemed to express a legislative command which ought to be 
heeded and not slightingly enforced. The fact of the matter is 
that we are dealing with a provision of the law which the Commis- 
sion has long considered undesirable from the point of view of a 
national railroad policy and whose repeal it has consistently urged 
upon Congress. (See the history set forth in Thompson v. United 
States, 343 U. S. 549, 554-556.) Although Congress has, from the 
time of the Commission’s creation and especially in recent years, 
relied on the Commission as its expert adviser on policy, and legis- 
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lation has largely reflected the Commission’s recommendations, the 
latter’s persistence in recommending repeal of § 15 (4) has been 
matched and overborne by the persistence of Congress in retaining 
it. Congress has emphatically made clear that in its view the na- 
tional interest requires the protection of railroads against being 
short-hauled. Encouragement should not be given to disregard of 
that policy, even if such disregard occurs through inadequate ob- 
servance attributable to an unconscious desire to restrict the scope 
of the statute. In short, when an order of the Commission is 
brought under judicial scrutiny, and challenge is made that the 
safeguards of § 15 (4) have not been observed, it is the duty of this 
Court to apply the policy expressed by that section. If the re- 
quisite findings or conclusions are ambiguous or unclear, or the 
policy of the section is slighted, our duty demands remand to the 
Commission to dispel ambiguity or to secure clarity and obedience 
to the policy. 

It is my view that even though evidence may be found in the 
record to support a portion of the order, the Commission did not 
support the portion on that basis but, on the contrary, appears to 
have justified the whole order on considerations that collide with 
congressional policy. The proceedings should therefore be re- 
turned to the Commission and the order ought not to be sustained 
in whole or in part. I will summarize the reasons for this con- 
clusion. 

The Commission ordered the establishment of through routes 
and joint rates by the Union Pacific with the Rio Grande for ship- 
ments of livestock and certain perishable agricultural products 
originating in the northwest (excluded) territory and destined for 
that part of the United States which the Nebraska District Court 
roughly described as ‘‘east of Denver.’’ 132 F. Supp. 72, 75, n. 1. 
Apparently, through routes and joint rates were already in exist- 
ence for shipments via the Ogden Gateway between the northwest 
territory and intermediate points on the Rio Grande, originating 
or terminating at those intermediate points. Joint through rates, 
however, were not generally in effect over the Rio Grande to or 
from the Colorado or Utah common point territory (e. g., Denver, 
Colorado Springs, and Pueblo; Ogden, Salt Lake City, and Provo) 
of the Rio Grande and the Union Pacific and other defendants, or 
for transcontinental traffic between the northwest territory and 
points east of the Colorado common points. The Commission did 
not order through routes and joint rates to the Utah or Colorado 
common points or to a large area which is in fact east of Denver. 
... Through routes and joint rates over the Rio Grande also were 
not ordered for westbound traffic to the northwest territory origi- 
nating east of the Colorado common points, except for granite and 
marble monuments from origins in Vermont and Georgia. The 
Commission found that it was ‘‘necessary and desirable in the pub- 
lie interest, in order to provide adequate and more economic trans- 
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portation,’’ 287 I. C. C. 611, 659, to establish the specified through 
routes and joint rates. The Commission gave this justification for 
its finding : 


«¢ |. The growth of our population and the development 
of the country have required a constantly expanding flow of 
diverse commodities. . . . Movements of transcontinental pro- 
portions are involved in important instances. . .. A complex 
but efficient marketing system has been evolved to provide as 
orderly a distribution of food commodities as possible. Ade- 
quate transportation facilities and services are required for the 
proper functioning of the system. Because of their generally 
perishable nature, [the enumerated] food articles . . . must be 
moved to market with expedition and care, and over as many 
routes as possible. This requires that many routes be open in 
order that unnecessary interruptions of the free flow of such 
commodities may be avoided and that as much flexibility as 
possible in the distribution process be permitted. A number 
of services, not only at origin and destination, but en route, 
which are not usually required in the movement of ordinary 
traffic, must be provided for these perishable and semiperish- 
able commodities.’’ 287 I. C. C., at 655-656. 


The Commission also found support for its conclusion that shippers 
of these products are debarred from participation in the wide- 
spread marketing system in the fact that ‘‘in-transit’’ privileges 
on the Rio Grande, such as stop-off for partial unloading or proc- 
essing, or for grazing of cattle, are not available to shippers of these 
commodities from the northwest territory, except at the higher 
combination rates. 

The Commission considered through routes and joint rates to 
points ‘‘east of Denver’’ as a unitary problem and saw no differ- 
ence between shipments destined initially to intermediate points 
on the Rio Grande and shipments destined initially to points ‘‘east 
of Denver.’’ The Nebraska District Court, however, found noth- 
ing in the evidence to support a finding that the transportation 
service furnished by Union Pacific on through service between the 
northwest territory and points ‘‘east of Denver’’ was inadequate, 
and as to livestock this restriction was not contested by the Com- 
mission on this appeal. The Nebraska District Court, therefore, 
narrowed the order to require through routes and joint rates only 
for those carloads originating in the northwest territory and con- 
signed to initial destination points on the Rio Grande west of 
Denver, Pueblo, and Trinidad, Colorado, which require ‘‘in-transit’’ 
privileges incident to reshipment to points east of those places. 

The Court, rejecting the narrowed construction by the Ne- 
braska District Court, affirms the Commission’s order as written. 
In doing so, however, it does not rely on the reasons given by the 
Commission in support of its conclusion, but rather it affirms on a 
different basis. How can we know whether, and to what extent, 
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the Court’s reasons influenced the Commission, or would influence 
it, in making its decision? The report certainly indicates that the 
Commission thought its own reasoning sufficient to support the 
whole order. Once the Commission’s reasoning for a conclusion is 
found wanting, the conclusion is necessarily impaired. While the 
judgment of a lower court may be sustained by this Court on a 
ground:other than that on which it was rested below, see Langnes 
v. Green, 282 U. S. 531, 534-539; Helvering v. Gowran, 302 U. S. 
238, 245-247, the legal relation between the Commission and the 
courts is of a very different order from that of a lower court and 
a reviewing court. A Commission having defined and limited dele- 
gated power must justify the exercise of that power by findings 
that support it and by evidence that supports the findings. When 
regard is had to the complicated technical nature of the problems 
and the voluminousness of the records in the important cases that 
come before the Commission, a fair discharge of its functions pre- 
cludes casting upon a reviewing court the task of quarrying through 
a record to find for itself adequate evidence to permit the effectua- 
tion of orders of the Commission. 

The precise function of findings is to make practicable scrutiny 
by the courts in order to determine whether the Commission has 
kept within the bounds legislatively defined. To be sure, the Com- 
mission’s findings are not binding in the sense that attack cannot 
be made on them for lack of evidence. ICC v. Louisville & Nash- 
ville R. Co., 227 U. S. 88, 91-94. The Commission cannot—it has 
not purported to do so here—pass on to the Court an unanalyzed 
summary of a long proceeding and call it findings. While findings 
need not be formulated in an enumerated sequence, helpful as that 
would be, they must at least appear in a Commission’s decision with 
unambiguous clarity, and they must be logically related to its con- 
clusion. The justification the Commission has given cannot be re- 
jected and a new justification found by the Court to satisfy the 
requirement of a foundation for judicial review. SEC v. Chenery 
Corp., 318 U. 8. 80, 92-95. After all, it is the Commission which 
Congress has established as the expert in this field. 

The Commission treated the whole problem of joint rates alike, 
whether the shipment was initially destined for intermediate points 
on the Rio Grande or whether it was a through shipment. The 
Court now finds one justification, the inability to use available 
‘‘in-transit’’ privileges of the Rio Grande, to support the order in 
the former situation, and another justification, elimination of 
‘‘pocket markets,’’ to support the order in the latter situation. It 
does not rely on what appears to have been the principal, if not 
the only, reason which the Commission thought justified its whole 
order, the necessity for the specified products to be able to move to - 
market ‘‘over as many routes as possible.’’ Indeed, that viewpoint 
of the Commission is directly contrary to the congressional policy 
expressed in § 15 (4). The theory of that section is that products 
are not to be able to move to markets ‘‘over as many routes as pos- 
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sible’? when that would involve short-hauling a carrier without its 
consent on the proposed through route, unless, among other things, 
the transportation already in existence is inadequate. To make 
available to shippers as many routes to market as possible is a 
policy which the Commission has long urged but which the Con- 
gress has resolutely rejected. To find inadequacy of service on a 
short-hauled carrier in that other routes are not made available 
would virtually nullify § 15 (4). 

It may well be that what are somewhat misleadingly called ‘‘in- 
transit’’ privileges justify joint through rates to shipments stopped 
at intermediate points on the Rio Grande for those privileges, and 
on similar reasoning joint through rates might be justified for ship- 
ments initially consigned to intermediate points on the Rio Grande 
and thereafter reconsigned to points ‘‘east of Denver’’ if the sale 
is lost, subject to findings being made concerning reconsignment 
privileges on the Rio Grande. In both situations it is a fiction to 
speak of a single shipment on which the Union Pacific would be 
short-hauled should the proposed through route go into effect. The 
situation involves two separate shipments for which, under normal 
railroad practice, only the rate of a single continuous shipment over 
the whole route is charged. On neither of these shipments is Union 
Pacific being shorthauled because it is capable of performing 
neither. In this sense, Union Pacific service is of course not ‘‘ade- 
quate’’; it is non-existent. But the Commission did not found its 
order on such an analysis, and I cannot confidently surmise that it 
would have ordered the establishment of through routes and joint 
rates on this basis. Such a determination should be left for the 
Commission. 

The Court also affirms that part of the Commission’s order 
establishing through routes and joint rates for shipments destined 
initially to points ‘‘east of Denver.’’ It does so both with respect 
to the specified agricultural products and with respect to livestock, 
even though the Commission did not before us contest the Nebraska 
District Court’s elimination of through routes and joint rates for 
livestock to points ‘‘east of Denver’’ for want of evidence to sup- 
port a finding of inadequacy of service. This Court relies for sup- 
port of this very important portion of the Commission’s order on a 
few paragraphs of the Commission’s report under the heading 
‘*Proponents’ Testimony’’ where some testimony concerning 
‘*pocket markets’’ is set forth. The Commission in its ‘‘General 
Discussion and Ultimate Fact Findings’’ makes no reference to the 
‘*pocket market’’ problem as supporting its order. Indeed, the 
discussion of ‘‘pocket markets’’ seems related only to the refusal 
of the Union Pacific to establish joint through rates on shipments 
going through certain points even over its own lines (because the 
points involved are off the main line and substantial back hauls or 
out-of-line hauls are required), and has nothing at all to do with 
the Rio Grande. Moreover, the order requiring the Union Pacific 
to establish through routes with the Rio Grande prescribes that 
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there be maintained over such routes only joint rates ‘‘the same 
as those maintained and applied on like traffic from and to the 
same points over routes embracing the lines of the Union Pacific 
Railroad Company through Wyoming.’’ From all that appears 
on the record before us, this could not affect the ‘‘ pocket markets’’ 
complained of because at those points there are no joint through 
rates over the Union Pacific. Since the establishment of through 
routes and joint rates for shipments destined initially to points 
‘‘east of Denver’’ appears to have no effect on ‘‘pocket markets,’’ 
it is difficult to understand how the ‘‘ pocket market’’ situation can 
be used to justify the establishment of such routes and rates. 

The upshot of all this is that after the Nebraska three-judge 
District Court disagreed about the justification for the order and 
the majority thought it could be saved by narrowing it, this Court 
reinstates the whole order, but on a different basis from that of the 
Commission, and with respect to a major portion of the order, it 
does so on a ground which appears to have no support in the Com- 
mission’s findings. I do not say that no through routes or joint 
rates can be established through the Ogden Gateway. But I do 
believe that it is neither for the District Court nor for this Court 
to speculate what the Commission would have done if it were re- 
quired to disregard some of its important views on policy, as this 
Court has disregarded them. I also believe that it is not our duty 
to find reasons to support the Commission’s order which the Com- 
mission on full consideration did not summon to its support. This 
is a striking instance of a case requiring remand to the Commis- 
sion for clarification and reconsideration of the basis for decision. 
See United States v. Chicago, M., St. P. & P. R. Co., 294 U. 8. 499, 
510-511. 


Quoting the dissenting opinion of Mr. Justice Harlan: 


I agree with the opinion of Mr. Justice Frankfurter, except 
that I would consider an order of the Commission limited to estab- 
lishing through routes and joint rates on shipments destined ini- 
tially to intermediate points on the Rio to be supported by the 
present findings. Accordingly, I would affirm the judgment of the 
Nebraska District Court, which remanded the case to the Commis- 
sion to allow it to determine whether such a limited order would be 
in the public interest and for any further proceedings not incon- 
sistent with its opinion. 





Intrastate suburban passenger fares under Section 13. 
State of Illinois, et al. v. United States, et al. (No. 56 C 681) 


On June 14, 1956, a three-judge court for the Northern District of 
Illinois, Eastern Division, remanded to the Commission for further pro- 
ceedings its No. 31742, Chicago Intrastate Suburban Fares of Milwaukee 
Railroad, 297 I. C. C. 353, wherein the Commission under section 13 (4) 
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prescribed higher intrastate suburban passenger fares than approved by 
the Illinois Commerce Commission. 


Quoting from the opinion of the Court: 


The report of the interstate commission completely ignores 
that, in determining intrastate fares, a controlling inquiry is what 
contribution from the intrastate traffic would constitute a fair pro- 
portion of the railroad’s income. In the case at bar it is not sufii- 
cient that the interstate commission found that the prescribed rates 
will ‘‘make a fair contribution toward respondent’s indirect costs 
and return on investment.’’ A fair proportion of a carrier’s total 
income is not the same as a contribution to indirect costs and re- 
turn on investment. Paying all of the costs of suburban service 
and, in addition, making a contribution to the other costs of the 
railroad, may well be more than contributing a fair proportion of 
Milwaukee Road’s total income. Nor is it sufficient that the inter- 
state commission found that, to the extent that the suburban service 
‘“fails to meet the out-of-pocket costs and make all the contribution 
that it reasonably can to respondent’s indirect costs,’’ it discrimi- 
nates against its freight operations. This finding is no substitute 
for one as to what it should contribute as a fair proportionate share 
of the railroad’s total income. Without the latter finding the 
order of the interstate commission cannot stand... . 

Even under the rationale of the interstate commission, it is 
somewhat difficult to ascertain from its report the precise obligation 
of the suburban service to which the intrastate fares, as fixed 
thereby, are to contribute after meeting the out-of-pocket deficit. 

The report at one place says that if the fares were increased 
an average of 20 per cent, plus an additional increase to a minimum 
of 25 cents per trip, the increased revenue based on the year 1954 
would eliminate the out-of-pocket deficit and result in a contri- 
bution to indirect costs and taxes, of approximately $77,000 an- 
nually. Based upon the same year, the report at another place 
says that to the extent that this service fails to meet the out-of- 
pocket cost and make all the contribution that it reasonably can to 
respondent’s indirect costs, it increases the latter’s passenger deficit 
and results in an undue burden on its freight operations. In 
finding 4 the report states that the prescribed fares are necessary 
so that the travel thereunder may make a fair contribution toward 
respondent’s indirect costs and return on investment. If a contri- 
bution is to be made toward the satisfaction of an obligation, it is 
obvious that the extent of the obligation must be fixed; otherwise 
no one can know what the size of the contribution should be. We 
are here speaking of an involuntary contribution. The limitless 
requirements implicit in the parts just cited from the report are 
reminiscent of public fund raising campaigns which used as their 
slogan ‘‘Give till it hurts.’ That was a legitimate civic or patriotic 
appeal. However, we are here confronted with the imposition of an 
involuntary contribution being exacted by legal means. To be 
sustained, it must be based upon a finding of the extent of the obli- 
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gation. It cannot be supported by a vague reference to an unas- 
certained amount of ‘‘indirect costs and taxes’’ or what the subur- 
ban service can reasonably contribute to the Milwaukee Road’s 
‘indirect costs,’’ or ‘‘a fair contribution toward respondent’s in- 
direct costs and return on investment.’’ 

We hold that the evidence does not support the finding of the 
interstate commission that the prescribed rates are just and reason- 
able. Nor can a carrier justify unreasonably high rates on intra- 
state business on the ground that only in that way is it able to meet 
losses on its interstate business. Dayton-Goose Creek Ry. v. United 
States, 263 U. S. 456, at 483; Smyth v. Ames, 169 U. S. 466 at 541, 
42 L. Ed., 819 at 847. 

In the state commission proceeding, which was initiated by the 
Milwaukee Road, the latter showed in its exhibits that the deprecia- 
tion of locomotives and coaches was not included in the out-of- 
pocket cost. Likewise, in its exhibits in that case it did not include 
in out-of-pocket expense certain maintenance of way accounts in- 
volving maintenance of facilities, such as roadbed, ete. The com- 
ments in the interstate commission’s report, in regard to these items, 
show that they were by the Milwaukee Road deliberately removed 
from the consideration of the state commission. It follows that 
facts presented by Milwaukee Road to and relied upon by the inter- 
state commission to support its finding as to an out-of-pocket 
suburban deficit, were not presented to nor relied on by the Mil- 
waukee Road in the state commission proceeding. If different evi- 
dence is to be offered or a different basis of fares is to be urged 
before the interstate commission, the state commission should have 
been given a chance to fix fares on the same evidence and the same 
basis. ... 

Where a railroad seeks the fixing of higher intrastate rates by 
the interstate commission after failing in such endeavor before a 
state commission, § 13 (4) does not contemplate that the state com- 
mission is to be considered only a way station in a journey to the 
interstate commission. In the instant case justification for the 

exercise of the federal power to nullify state rates does not clearly 
appear from the record before us... . 

For the reasons hereinbefore set forth, the order of the Inter- 
state Commerce Commission is set aside and the subject matter 
thereof is remanded to that commission for further proceedings not 
inconsistent herewith. A permanent injunction will issue forth- 
with, as prayed. 





Shipment destined beyond scope of forwarder’s ay Se ae _ of lading— 


denial of additional authority because of prior illegal tra 


Sidney B. Lifschultz, et al. v. United States (No. 106-237) 


On June 21, 1956, a three judge court for the Southern District of 


New York declined to enjoin the denial order of the Commission in 
Iifschultz Fast Freight Extension—Wisconsin, 285 I. C. C. 659. 
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Quoting from the opinion of the Court: 


The question to be decided is: Did the Interstate Commerce 
Commission properly deny plaintiffs’ application for a territorial 
enlargement of plaintiffs’ permit because of the applicant’s prior 
illegal transactions? .. . 

. . . By the application in issue, the applicant sought permis- 
sion to extend its service as a freight forwarder between the eastern 
area already served and all points in Iowa, Michigan, and Wiscon- 
sin, not already included in its operating authority... . 

. .. the report proposed by the examiner was accepted by the 
Commission—both in its original decision of October 19, 1954 and 
its reconsidered decision of July 6, 1955—with respect to the criti- 
eal finding and conclusion that the applicant, prior to filing the 
application, had engaged in illegal westbound shipments to Iowa 
and Wisconsin during the period between August 1, 1953 and Sep- 
tember 4, 1953. These shipments, one hundred and twelve in num- 
ber, had originated in the applicant’s authorized Eastern territory, 
but were destined to points in Iowa and Wisconsin outside the ap- 
plicant’s authorized territory. The illegality of these shipments 
and the effect to be given that illegality are the crux of the case. 

Each of the shipments that were found to be illegal involved 
freight movements from a point of origin and receipt within the 
applicant’s territory to a break-bulk or distribution point (such as 
Chicago or Milwaukee) within the applicant’s territory, and thence 
by motor common carrier to the point of ultimate destination which 
was outside the authorized area. The last segment of the movement 
—from the break-bulk point to the point of destination—was, in 
each of the condemned transactions, beyond the last point of the 
applicant’s authorized service. 

It was and is the applicant’s contentions that the challenged 
westbound shipments were lawful because: (A) the applicant had 
not published through traffic rates applicable to such shipments; 
(B) the rate paid was a combination of rates, covering a movement 
from point of receipt to the break-bulk point and another move- 
ment from the break-bulk point to the point of destination; (C) the 
truckmen used in making the last haul, from break-bulk point to 
the point of destination, had been selected, in most instances, by 
the consignor or consignee, and only in a minority of instances by 
the applicant; (D) the applicant had disclaimed responsibility for 
the last haul and had manifested that disclaimer by inserting upon 
the shipping documents the name of the ultimate consignee ‘‘in 
care of’’ a truckman, whose noted address was within the appli- 
eant’s authorized territory; (E) the applicant had not issued a 
through bill of lading covering such shipments beyond the break- 
bulk point; and (F) by virtue of all of the foregoing circumstances, 
the applicant did not render service as a freight forwarder during 
that segment of the movement from the break-bulk point to the 
point of ultimate destination, and hence the applicant did not 
operate beyond its authorized territory. 
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The above contentions by the applicant were rejected by the 
examiner and the Commission in both its original and reconsidered 
decisions. Those administrative authorities held that the applicant 
had been required to issue a through bill of lading covering each 
such shipment; that the applicant could not effectively have dis- 
claimed responsibility for a shipment to its point of ultimate desti- 
nation; and that the services rendered by the applicant in connec- 
tion with each of such shipments, which included arranging for the 
movement from the break-bulk point to the point of destination, 
constituted freight forwarding beyond the applicant’s authority. 

The original report (October 19, 1954) of the Commission 
stated (285 I. C. C. at 575-576) : 


‘*Tt is clear that a freight forwarder must issue a through bill 
of lading or receipt for property received by it for transporta- 
tion in forwarder service. Once the property is in the posses- 
sion of the forwarder, such property must stay in its possession 
or control either physically or theoretically to the ultimate 
destination. This is so whether the final delivery is made by 
the forwarder or by a motor carrier acting as the forwarder’s 
agent. Consequently, the freight forwarder cannot relinquish 
responsibility for a shipment short of the ultimate destina- 
tion.”’ 


The reconsidered report (July 6, 1955) expressed precisely the 
same conclusion in almost the same words (285 I. C. C. at 663-664). 

Thus, the Commission, both in its original and reconsidered 
decisions, and the examiner were in accord that the applicant had 
engaged in illegal shipments... . 

We therefore turn to a consideration of the two fundamental 
questions—whether the finding of illegality was supported by sub- 
stantial evidence, considering the record as a whole; and whether 
the Commission’s final disapproval of the application, predicated 
upon that illegality, was a proper exercise of the Commission’s 
judgment in the light of the applicable statutory criteria and 
standards. 

In determining that the applicant had acted as a freight for- 
warder with respect to the movements from the break-bulk point 
within the authorized area to the point of ultimate destination out- 
side that area, the Commission properly rejected as without merit 
the applicant’s argument based upon its non-publication of through 
rates and its alleged disclaimer of responsibility for the final haul. 
See Judson-Sheldon Corp. Application, 260 I. C. C. 473, 476-478 
(1945). The Commission, no less than the Court, was required to 
pierce the surface appearance of the transactions and the form of 
the bill of lading in order to determine the real character of the 
regulated business. Baer Bros. v. Denver, R. G. R. R., 233 U. S. 
479, 490-491 (1914); Ill. Cent. R. R. v. Louisiana R. R. Comm., 
236 U. S. 157 (1915). The regulatory power cannot be defeated 
by a subterfuge or stratagem. 
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The vital inquiry concerns the actual nature of the service 
between the point of disassembly or break-bulk, which was within 
the authorized territory, and the point of ultimate destination, 
which was outside the authorized territory. When an individual 
shipment is distributed from the break-bulk point to the point of 
destination by a connecting motor common carrier, this last seg- 
ment of the haul must be viewed realistically as a part of the freight 
forwarder’s total operation. The applicant in the case at bar would 
like to consider the significance of that last segment isolated from 
the antecedent processes and services which brought the shipment 
to the break-bulk point, where it was turned over to the connecting 
carrier. With this contention we do not agree. ... 

Where the point of origin is within the freight forwarder’s 
authorized territory, the freight forwarder provides service from 
that point of origin by: (A) undertaking at the point of origin to 
initiate the process which ends with the delivery to the ultimate 
consignee named in the bill of lading; (B) undertaking at the point 
of origin to turn over the shipment at the break-bulk point to a 
connecting carrier; (C) arranging for and actually turning over 
the shipment at the break-bulk point to the connecting carrier; 
(D) making and facilitating the payment to the connecting carrier 
and attending to the incidental but necessary clerical details, such 
as providing information as to weight, shipping instructions, name 
and address of the consignee, paying or advancing the charges. 
Each of such services is rendered in connection with, and is an in- 
separable part of, a shipment from point of origin to point of desti- 
nation, covered by the freight forwarder’s bill of lading. The 
essence of the freight forwarder’s function is to act as a liaison 
and arranger, as distinguished from an actual carrier. The freight 
forwarder ‘‘forwards’’ by making arrangements for packing, ship- 
ping, distributing, turning over to and receiving from connecting 
earriers. That the turning over by the freight forwarder at a 
break-bulk point to a connecting carrier for delivery to the con- 
signee at a point of destination constitutes part of the freight for- 
warding operation simply recognizes the realities of the business. 


The applicant argues that the eastbound and westbound ship- 
ments were ‘‘identical’’ and that the Commission erroneously con- 
demned the westbound shipments while approving the eastbound 
shipments. This argument overlooks a basic distinction. In the 
ease of eastbound shipments that originated at points outside the 
applicant’s authorized territory and were brought to applicant’s 
assembly terminals at Chicago and Milwaukee, the applicant issued 
a bill of lading only at Chicago or Milwaukee, and that bill covered 
the shipment from such point of receipt to the respective point of 
destination, both of which points were within the applicant’s 
authorized territory. Thus, the applicant assumed no responsibility 
for shipments in respect to movements outside his territory. 
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On the other hand, in the case of the challenged westbound 
shipments which originated within the applicant’s territory but 
were destined to points outside applicant’s authorized area, the 
applicant was required to issue through bills of lading; and it was 
responsible for the shipments to their respective points of destina- 
tion, which latter points were outside the applicant’s authority. 

The ‘responsibility referred to in the latter instances is pre- 
dicated upon: (A) the provisions of the statute, as interpreted by 
the Supreme Court; (B) the express order of the Commission, and 
(C) the record considered as a whole, which supports the proposi- 
tion that the applicant either actually issued through bills of lading 
covering the shipments in question or must be deemed to have issued 
such bills. ... 

The Supreme Court has had occasion to point out that a car- 
rier or transportation agency covered by § 20(11) is required to 
issue a through bill of lading. Northern Pacific Railway Co. v. 
Wall, 241 U. S. 87 (1916); St. Louis, Iron Mountain & Southern 
Railway Co. v. Starbird, 243 U. S. 592 (1917). Mr. Justice Van 
Devanter said, in the Northern Pacific case, supra at 92: 


‘The Carmack Amendment to the Interstate Commerce Act 
(§ 7, ¢. 3591, 34 Stat. 584, 593), * * * directs a carrier receiv- 
ing property for interstate transportation to issue a through 
bill of lading therefor ; although the place of destination is on 
the line of another carrier; * * *.’’ (Emphasis supplied). 


Mr. Justice Day said, in the St. Louis, Iron Mountain & 
Southern Railway Co. case, supra, at 604: 


‘‘The Carmack Amendment requires the receiving carrier to 
issue a through bill of lading and makes that bill of lading 
the contract of shipment, * * *.’’ (Emphasis supplied). 


The Interstate Commerce Commission has relied on the above 
cited Supreme Court decisions in interpreting §§ 20(11) and 1013 
as requiring a freight forwarder to issue a through bill of lading. 
Bills of Lading of Freight Forwarders, 259 I. C. C. 277, 281 (1944). 
But the Commission has gone further: it has duly issued a specific 
order requiring the issuance of through bills of lading by a freight 
forwarder... . 

In appraising the evidence adduced at the administrative hear- 
ings herein, it is appropriate to observe that, since the law makes 
it the duty of a freight forwarder to issue a through bill of lading, 
‘‘the presumption is that such duty was complied with.’’ Southern 
Pacific Company v. Stewart, 245 U. 8. 359, 362 (1917). Moreover, 
‘*the laws in force at the time and place of the making of a con- 
tract, and which affect its validity, performance and enforcement, 
enter into and form a part of it, as if they were expressly referred 
to or incorporated in its terms.’’ And a bill of lading is a contract 
‘‘within this rule.’’ Northern Pacific Railway v. Wall, 241 U. 8. 
87, 91-92 (1916). ... 
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That the applicant held itself out to the public as providing 
service to points beyond the scope of its authority is plainly indi- 
cated upon the record by the following testimony of S. B. Lif.- 
schultz, the applicant’s chief managerial and operating partner: 
‘*We lend ourselves out to serve the middle west, where we only 
have a fraction of the coverage in the middle west. By the exten- 
sion of this application [sic], we will actually serve what some of 
our literature implies.’’ (Hearings, page 215). 

Moreover, in describing the direct and indirect personnel em- 
ployed in the applicant’s business, this witness stated that the 
applicant has ‘‘truckmen who deliver it [freight] beyond the terri- 
tories we are permitted * * *’’ (Hearings, page 190). 

This witness also testified that ‘‘it is not our general policy to 
solicit freight beyond our * * * territories,’’ adding: ‘‘If, however, 
a customer will come to us who is dissatisfied with his present ar- 
rangements and ask us to handle a shipment into a territory beyond, 
we will try to help him out’’ and ‘‘That would be true of west- 
bound shipments.’’.. . 

The only difference in the actual operation of the applicant 
between what it did without authority and what it proposes to do 
if it obtains the authority is that it would be able to charge a 
through rate instead of a premium rate, and that it would be able 
to directly publicize that which it now implies in its literature. 
The physical method of operation whereby the applicant handled 
shipments destined to points outside its authorized area would be 
essentially the same, for the applicant would continue to turn over 
the shipments at the break-bulk point to connecting carriers. .. . 

Behind the verbal facade of the applicant’s argumentation, is 
the stark reality that the applicant did substantially the same busi- 
ness without authority for which it now seeks authority. The only 
material difference between the applicant’s authorized and un- 
authorized shipments would be the matter of rates. When the ap- 
plicant made the particular westbound shipments without authority, 
it charged a premium rate computed on the basis of a combination 
of rates. The economic disadvantage was offset by the applicant’s 
ability to render expedited service. If the applicant obtains 
authority, it could publish and charge a less expensive through rate, 
covering precisely the same movement from the same point of 
origin to the same point of destination. 

Considering the record as a whole, the Commission had ample 
basis in substantial evidence to have concluded that the applicant, 
having accepted a shipment for a named consignee at a named desti- 
nation, was required to issue a through bill of lading covering the 
shipment to the point of ultimate destination; and that where the 
latter point was outside the applicant’s authorized territory, the 
applicant exceeded the scope of its permit, in violation of law. 

Had the Commission deemed it necessary to make further 
specific and explicit findings, the Commission would have been 
justified in concluding: (1) that the applicant had, in fact, issued 
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through bills of lading covering the unauthorized shipments or 
(2) that the applicant had attempted to evade the requirement of 
issuing the conventional form of a through bill by the simple but 
improper expedient of making it appear that the consignee was a 
person other than the actual consignee, viz. a truckman at a break- 
bulk point within the applicant’s authorized area in whose ‘‘care’’ 
the consignee was designated. From whatever point the evidence 
is viewed, the evidence of the applicant’s violations is clear and 
convincing. 

To determine whether the permit should be granted, the Com- 
mission was required to decide whether the applicant was able and 
willing ‘‘properly’’ to perform the service proposed and whether 
the proposed service was consistent with the public interest and the 
national transportation policy (49 U. S. C. A. § 1010[¢c]). The 
process of weighing the testimony and drawing the proper infer- 
ences brought into play the Commission’s expertise, its field experi- 
ence with trade practices and its knowledge of its own regulations 
and orders. 

The evaluation of the applicant’s illegal westbound shipments 
entailed not only a consideration of those specific transactions 
per se, but also an appraisal of the fact that the applicant had 
received prior warnings, in 1945 and 1946, that such type of ship- 
ments constituted freight forwarder’s services in unauthorized 
territory. ... 

The Commission was dealing with a delicate question of ad- 
ministrative policy : what weight to give past infractions committed 
by an applicant in determining its qualification and fitness as a 
permittee. This is a recurring problem that many licensing or 
regulatory agencies must face and solve in dealing with the issu- 
ance, renewal, cancellation and suspension, and extension of per- 
mits and licenses. The answer is variable, for it may depend (for 
example) upon current enforcement problems; and upon the past 
record of the particular applicant, and the number and seriousness 
of its past infractions. 





Further hearing is discretionary with the Commission. 
Eck Miller Transfer Co. v. United States, et al. (Civil No. 658) 


On August 1, 1956, a three-judge court for the Western District of 


Kentucky declined to enjoin an order of the Commission denying a peti- 
tion for further hearing and reconsideration and refusing to permit 
plaintiff to present evidence that conditions had changed after authority 
had been approved by the Commission to another carrier. 


Quoting from the court’s opinion: 


An application seeking authority to operate between Owens- 
boro and Nashville was filed by Durrett Transfer Company on Feb- 
ruary 2, 1953, and a hearing was held before a Joint Board on 
November 18 and 19, 1953, in Docket No. MC-57770, Sub 6. Plain- 
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tiff appeared in opposition to the application which the Joint Board 
recommended be allowed. After exceptions to the recommended 
report had been filed by the plaintiff, the Commission, by Division 
5, on January 28, 1955, found that the operation proposed by Dur- 
rett Transfer Company was required by the present and future 
convenience and necessity and that the certificate should issue. 
Plaintiff then filed the petition for further hearing and reconsidera- 
tion which the entire Commission denied on July 18, 1955. On 
August 9, 1955, the certificate was issued to Durrett Transfer Com- 
pany. 

Plaintiff’s interest in opposing the issuance of a certificate to 
Durrett Transfer Company arises from the fact that it had been 
granted authority by the Commission on December 22, 1950, to 
operate over the same route. It did not begin to operate over the 
route, however, until sometime in October, 1954, which was almost 
four years after receiving its authority and eleven months after 
the hearing before the Joint Board and its recommendation that 
the certificate to Durrett Transfer Company be issued. The reasons 
advanced for plaintiff’s failure to commence operations are that 
plaintiff’s principal stockholder and operator died in February, 
1951, and thereafter due to mismanagement, plaintiff was required 
to resort to a reorganization in bankruptcy which was not concluded 
until January 11, 1954. 

The plaintiff does not challenge the fact that there was suffi- 
cient evidence introduced before the Joint Board to authorize the 
issuance of a certificate to Durrett Transfer Company under con- 
ditions as they existed at the time of the hearing in November, 1953. 
Its complaint is limited to the Commission’s refusal to grant a re- 
hearing and reopen the proceedings to permit the plaintiff to show 
the change in conditions brought about in October, 1954, by plain- 
tiff’s commencement of operations over the Nashville and Owens- 
boro route. 

There must be some finality to administrative procedures, and 
it is well settled that the granting or denying of a petition for 
further hearing and reconsideration is discretionary with an ad- 
ministrative agency, and its decision will not be disturbed upon 
judicial review unless there is a clear showing of an abuse of dis- 
cretion. ... 

Although the plaintiff was authorized to operate as a common 
earrier by motor vehicle between Owensboro and Nashville in De- 
cember, 1950, it did not institute such service until October, 1954. 
The Commission was notified for the first time that plaintiff was 
exercising its authority by an allegation contained in the petition 
for rehearing. At the time of the hearing on the application of 
Durrett Transfer Company held in November, 1953, which was 
almost three years after plaintiff acquired its authority, it was 
known that plaintiff’s certificate was outstanding and that opera- 
tions had not been instituted. Clearly the Commission did not 
abuse its discretion in refusing to reopen the proceedings and per- 
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mitting plaintiff at this late date to seek to prevent another carrier 
from operating over a route that plaintiff had neglected for so long 
a period, and which service was found to be in the public interest 
in 1950 at the time plaintiff’s certificate was issued. 

Plaintiff relies principally upon Atchison, Topeka and Santa 
Fe Railway Co. v. United States, 284 U. S. 248, in support of the 
contention that a showing of a change in conditions between the 
hearing and final order requires a rehearing by the Commission. 
This case, however, involved an exceptional situation, namely, the 
economic depression of 1931 which created such a different economic 
level that the Court really treated the petition for a hearing as a 
supplemental bill rather than the ordinary petition for rehearing. 
The case is discussed and its rule restricted to its special facts by 
the Supreme Court in the later case of Interstate Commerce Com- 
mission v. Jersey City, [322 U.S. 503]. 





Revised Rules of Practice of I. C. C. 
Printed in Federal Register 


The Federal Register of September 26, 1956, Volume 21, No. 187, 
contains the Revised Rules of Practice of the Interstate Commerce Com- 
mission. This issue of the Federal Register is for sale at the office of the 
Superintendent of Public Documents, Government Printing Office, 
Washington 25, D. C. at 15¢ per copy. 

It is anticipated that the Rules are to be published as a separate 
document by the Government Printing Office and should be available 
sometime during the next month. 











List of New Members 


Patrick W. Allee, (B), Secretary-T. M., The New Era Milling Company, 309 West 
Madison Ave., (P. O. Box 433), Arkansas City, Kansas. 


Stanley R. Ballou, Jr., (B), 2697 Shrewsbury Road, Columbus 21, Ohio. 


Igino V. Barone, , Dist. Rate Sup’r, McLean Trucking Co., 490 Greenwich St., 
New York 13 


James R. Barr, (B), T. M., All States Freight Inc., 1250 Kelly Ave., Akron 6, Ohio. 


John A. Bauer, (B), T. M., The Quaker Oats Company, 2811 South IIth Street, 
St. Joseph 1, Missouri. 


Henry J. Bender, Jr., (A), 11 East Main St., Moorestown, New Jersey. 
Don A. Bierle, (A), Box 38, Yankton, South Dakota. 


Raynard F. Bohman, Jr., (B), National Furniture Traffic Conference, P. O. Box 239, 
Gardner, Massachusetts. 


Cecil L. Brennan, (B), Rate Expert, Nebraska State Ry. Commission, 2100 Capitol 
Building, Lincoln 9, Nebraska. 


mex” t Brewer, (B), T. M., The Climalene Company, 1022-9th St., S. W., Canton 
io. 


Anthony W. oe an (B), 560 Latham Road, Mineola, L. I., N. Y. 


J. L. Burch, (B), Burch Traffic Service, Frost National Bank Building, San 
Antonio 5, J @) 


Lyman L. Carlock, (B), Br. T. M., Cargill Incorporated, 2400 South Brook Street, 
Louisville, Kentucky. 


Louis J. Carque, (B), 1330 Joyce Drive, South Bend, Indiana. 
Louis J. Castellano, Jr., (A), 108 South Franklin Ave., Valley Stream, N. Y. 


Victor R. Comstock, (B), Traf. Sup’r, Groendyke Transport, Inc., 2204 N. Grand St., 
P. O. Box 632, Enid, Oklahoma. 


Robert M. Corcoran, (B), 4716 Bayard Street, Pittsburgh 13, Pennsylvania. 
Asa B. Culver, Sr., (B), 2221 San Pablo, Dallas 27, Texas. 

Eugene T. Cunningham, (B), 1506 East Anaconda Street, Whittier, California. 
Cecil H. Davis, (B), 1009 E. Maple Avenue, Gastonia, North Carolina. 


Eugene S. Davis, (A), General Atty. & Commerce Counsel, Wabash Railroad Co., 
1667 Railway Exchange Bldg., St. Louis 1, Missouri. 


Donald M. Droste, (B), 18501 Beland Avenue, Detroit 34, Michigan. 
Peter W. Eberle, (B), 140 Whittier Road, Concord, California. 
James J. Emigh, (B), 1437 White Station Road, Memphis, Tennessee. 


mae >* Epeein n ©). A. T. M., Independent News Co., 480 Lexington Avenue, New 
ork 


William _ Equi, III, (B), 2818 Northview Drive, S. W., Roanoke, Virginia. 
Larry A. Esckilsen, (A), 2150 Guardian Building, Detroit 26, Michigan. 


Stewart E. Fulk, (B), A. T. M., Pilot Freight Carriers, Inc., P. O. Drawer 615, 
Winston Salem 1, North Carolina. 


Gordon E. Ganka, (B), 828 Lyford Lane, Wheaton, Illinois. 
Elected to membership June and July, 1956. 
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Arthur J. Giguere, {" (B), Northern Pacific Ry. Co., Room 906, Northern Pacific 
Bldg., St. Paul 1, Minnesota. 


William F. Goodwin, (B), 995 Greer Road, Memphis, Tennessee. 


Thomas F. Greney, ui? Natural Gas Pipeline Co. of America, 20 North Wacker 
Drive, Chicago 6, Illinois. 


Frank T. Grice, (B), 1109 Merwood Drive, Takoma Park 12, Maryland. 


John Guandolo, (A), Law Dept., Chicago, Rock Island & Pacific R. R. Co., La Salle 
Street Station, Chicago 5, Illinois. 


Joel B. Hamm, (B), T. M., Swift & Company, P. O, Box 549, Fort Worth 1, Texas. 


Edward F. gia Jr., (B), The Traffic Service Corp., 815 Washington Bldg., Wash- 
ington 5, D. 


John Haworth, (A), Professional Building, High Point, North Carolina. 


On, 0 Hays, Jr., (A), Hays & Hays, 101-103 East Chestnut Street, Corydon, 
ndiana. 


Patrick L. Hayth, (B), 2219 Liberty Street, Cuyahoga Falls, Ohio. 


Frederick L. Heegle, (B), T. M., Standard Pressed Steel Co., Highland & Kenmore 
Aves., Jenkintown, Pennsylvania. 


David L. Henderson, (B), Traffic Dept., Farmers Union Grain Terminal Association, 
1667 Snelling Ave., North, St. Paul 1, Minnesota. 


Ben Perry Hudgens, (B), T. M., The Southland Co., P. O. Box 57, Yazoo City, Miss. 


Edward H. Instenes, (B), Mgr., La Crosse Traffic Bureau, 217 S. 2nd, Box 618, 
La Crosse, Wisconsin. 


J. Monroe Johnson, (B), 3040 Idaho Avenue, N. W., Washington 16, D. C. 


Walter Kaser, (B), A. T. M., Duffy-Mott Company, Inc., 370 Lexington Avenue, 
New York 17, N. Y. 


Roy M. Kibler, (B), Supervisory Transportation Officer, Columbus General Depot, 
U. S. Army, peng - hio. 


joe A. Kirkman, (B), Traffic, Pilot Freight Carriers, Inc., P. O. Box 615, 
inston Salem 1, den eS my 


Walter G. Koplin, (B), T. M., The Salt Lake Hardware Co., 105 N. 3rd West, P. O. 
Box 510, Salt Lake City 10, Utah. 


George H. P. Lacey, (A), Squire, Sanders & Dempsey, 1857 Union Commerce Build- 
ing, Cleveland 14, Ohio. 


William Lamperelli, (B), 1055 Boulevard, East, Weehawken, New Jersey. 

Walter -Laugal, (B), 336 Belvedere, N. E., Warren, Ohio. 

Grove G. Lautzenhiser, (B), 136 East Andrix Street, Monterey Park, California. 
Leon Leighton, (A), 527-5th Ave., New York 17, N. Y. 

Robert T. McCracken, (A), 1421 Chestnut St., Philadelphia 2, Pa. 

Harry A. Machin, (B), 260 Allegheny, Park Forrest, Illinois. 

Frederick T. Mahoney, (B), 15 Haslet St., Roslindale 31, Mass. 

John S. Matika, (B), 1129 N. W. 3rd Street, Miami, Florida. 


William C. Mauldin, (B), Carmel Park, Route 2, Box 612-A, Charlotte, North 
Carolina. 


Howard W. Menke, (B), T. M., Burdick Grain Company, 563 Grain Exchange Bldg., 
Minneapolis 15, Minnesota. 


Earl N. Miles, Jr., (B), Albrecht Publishing Co., 21 Horgan Avenue, Redwood City, 
California. 
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aot D Minard, (B), T. M., Pillsbury Mills, Inc., 1525 East Phillips St., Springfield, 
inois. 


John J. Mitchell, (B), T. M., Naugatuck Chemical, Div. of U. S. Rubber Co., Elm 
Street, Naugatuck, Connecticut. 


Wm. J. Monheim, (B), 1260 Illinois Ave., Ottawa, Illinois. 

Carl E. Munson, (B), 493 Bluff Street, Dubuque, lowa. 

Albert J. Natick, (B), 7568 W. Clarence Ave., Chicago, IIl. 

George O. Nokes, Jr., (A), Medical Arts Building, Waco, Texas. 
Edward A. O’Connell, (B), 1308 Grand Avenue, Dayton 7, Ohio. 
Joseph Penkrot, (B), 1230 Kelton Avenue, Dormont, Pittsburgh 16, Pa. 


Richard B. Pleasants, (B), Frt. Traf. Dept., Norfolk & Western Railway Co., 16 
North Jefferson St., Roanoke 11, Virginia. 


William D. Prevost, (B), A. T. M., Forest Lumber Company, 2203 Oliver Building, 
Pittsburgh 22, Pennsylvania. 


J. D. Quarant, (A), First State Bank Building, Elizabethtown, Illinois. 


Roger W. Rash, (B), G. T. M., Johnson Motor Lines, Inc., 2426 Hutchison Ave., 
P. O. Box 10497, Charlotte 1, North Carolina. 


William A. Roe, (B), 3531-39th Street, N. W., Washington 16, D. C. 


William A. Ryan, (B), Rate & Tariff Supvr., Exchange Lemon Products Co., P. O. 
Box 667, Corona, California. 


T. M. Savary, (B), T. M., Macmillan Petroleum Corporation, 403 Armstrong Bldg,, 
(P. O. Box 411), El Dorado, Arkansas. 


Frederick G. Shinton, (B), T. M., Radio Corporation of America, New Holland 
Pike, Lancaster, Pa. 


Clifford R. Shirley, Jr., (B), Southern Motor Carriers Rate Conference, 1307 Peach- 
tree St., Atlanta, Georgia. 


Donald K. Shoemaker, (B), 18 Brookland Road, Alexandria, Virginia. 

Sidney Silverman, (B), 1508 West Mitchell Drive, Phoenix, Arizona. 

William W. Spear, (A), 214 Fremont National Bank Building, Fremont, Nebraska. 
Raymond L. Stevens, (B), 2937 Arona Street, St. Paul 13, Minnesota. 

G. Bernard Stull, (B), 202 W. College Terrace, Frederick, Maryland. 

Charles H. Sturgeon, (B), 3059 North Downer Ave., Milwaukee 11, Wisconsin. 
Lewis T. Thoman, (B), 2711 Lane Park Road, Apt. C, Birmingham 9, Alabama. 


sue AR G. Van Grinsven, (B), T. M., Pillsbury Mills, Inc., Feed & Soy Division, 
Box 479, Lima, Ohio. 


David R. Walker, (B), Gen’l Agt., Union Pacific Railroad, 311 Reynolds Building, 
Winston Salem, orth Carolina. 


Harley F. Walton, (B), T. M., The Woolson Spice Co., P. O. Box 677, Toledo 1, Ohio. 
Ellis Weiner, (B), 124 N. Columbus Ave., Mt. Vernon, N. Y. 
Turner White, (A), 809 Woodruff Bldg., Springfield, Mo. 


William B. White, (B), Rate Analyst, American Can Company, 100 Park Avenue, 
New York 17, N. Y 


Lovick P. Williams, Jr. (B), 569 Candler St., N. E., Apt. 2, Atlanta, Georgia. 
Raymond N. Withrow, 2548 Portola Way, Sacramento 18, California. 
Elton C. Yerkey, (B), 498 Rothrock Ave., Akron 14, Ohio. 


REINSTATED TO MEMBERSHIP 


Allen C. Day, (B), Vice President, Atlantic States Motor Lines, Inc., P. O. Box 1636, 
Atlanta 1, Georgia. 


Maurice D. Partelow, (B), Superintendent of Stations, Illinois Central Railroad, 
135 East 11th Place, Rm. 701, Chicago 5, Illinois. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso- 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron 
Harry J. Carroll, Chairman, Director of Traffic, The Goodyear Tire 
& Rubber Company, 1144 East Market St., Akron 16, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta 
Dr. John H. Goff, Chairman, School of Business Administration, 
Emory University, Emory University, Georgia. 


Baltimore Chapter 
Albert M. Bodane, Chairman, G.T.M., Rheem Manufacturing 
Company, Sparrows Point 19, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
A. E. Leitherer, Chairman, Ass’t Gen’] T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Mr. Thomas QO. Broker, Chairman, Assistant General Counsel, 
Nickel Plate Railroad, 3016 Terminal Tower, Cleveland, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
Dorsey O. Ruthrauff, Chairman, Asst. to T. M., American Crystal 
Sugar Company, Boston Building, Denver 1, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. ‘ 





__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c ages which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 

merce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
ow Me lia of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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District of Columbia Chapter 


Gerald L. Phelps, Chairman, Dow, Lohnes & Albertson, 600 Munsey 
Building, Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. 0. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 


R. H. Prevette, Vice-President, c/o Dewey Portland Cement Com- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Meets : 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
tnvited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Howard R. Steffen, Chairman, T. M., Coats & Clark, Inc., 430 Park 
Avenue, New York 22, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Charles G. Wise, President, Minnesota & Ontario Paper Co., 500 
Investors Bldg., Minneapolis 2, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Oklahoma 


R. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 
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Greater Philadelphia Chapter 


Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Savings 
Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 


Pittsburgh Chapter 


Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I 


Amarillo, Texas 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas 


John H. Benckenstein, President, 915 Goodhue Building, Bean- 
mont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Ernest Franklin, Chairman, Charles H. Lilly Company, 1900 
Alaskan Way, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Ovut-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


Roger H. Druehl, Chairman, Market Street Van & Storage, Inc., 
1875 Mission Street, San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 
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Southern California Chapter 
A. E. Norrbom, Chairman, 1203 Fair Oaks Avenue, South Pasadena, 
California. 


Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 


are cordially imwited to attend. 
Richmond, Virginia Chapter 


Charles J. Adams, Chairman, Chief, Revision Bureau, Chesapeake 
& Ohio Railway, 1500 First National Bank Building, Richmond 10, 
Virginia. 
Southeastern Wisconsin Chapter 


Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
221 East Buffalo St., Milwaukee 1, Wisconsin. : 
Meets : Second Wednesday of each month, September through June, 


at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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